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CURRENT EVENTS. 





Corporations —— STOCKHOLDERS. —— The 
growth of corporation law is one of the marvels 
of the modern improvement of the science, 
and a striking illustration of the flexibility and 
adaptability of the common law. In former 
times corporation law was a comparatively 
insignificant segment of English law; now it 
has grown to enormous proportions, ingredi- 
turque solo, et caput inter nubila condit. 
Aggregation of capital, industry and enter- 
prise of every variety has for many years 
past steadily increased, and is now the dom- 
inant feature of business of every kind, and 
it is needless to say that litigation and legis- 
Jation on the subject have increased in pro- 
portion. 

We have been led into this line of remark 
by the perusal of an able and highly 
interesting paper read on the 19th day of 
July, 1888, before the Misscuri State Bar 


‘Association by Frederick N. Judson, Esq., 


an eminent member of the St. Louis Bar. 
Mr. Judson discusses the general subject of 
corporations, the interstate relations of those 
bodies, and especially the rights (and wrongs) 
of their stockholders, and the remedies which 
the law affords, and often does not afford, 
them. ‘‘The law’s delay’’ has been for time 
immemorial one of the standing grievances 
of civil society ; we have always realized how 
intensely all classes of litigants, except the 
fraudulent defendant, have suffered from it, 
but it seems that stockholders in business 
corporations have been, and are, peculiarly 
the victims of legal delays. Ubi jus, ibi 
remedium, is the boast of the law, and judges 
who magnify their office reiterate it on all 
proper. and some improper, occasions, but 
although the law is always to be found in the 
courts, the remedy which they afford is some- 
dimes illusory. Too often does the law emu- 
Jate Macbeth’s juggling fiends, 
“That palter with us in a double sense 


That keep the word of promise to our ear, 
And break it to our hope.” 
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What is the use of locking the stable door 
after the steed is stolen? And yet this is 
often the style of relief which the law offers 
to the minority stockholder who contests the 
election of directors of corporations, declar- 
ing six months after the expiration of their 
term, and after the contemplated mischief 
had been fully accomplished, that they had 
been merely de facto, and not de jure, officers. 
This, we are assured, is one of the leading 
defects of Missouri law bearing upon this 
subject, and we are certain that the statute 
laws of other States will, upon examination, 
be found to be equally deficient. The pro- 
ceeding provided by statute in Missouri for 
investigating the election and testing the title 
of corporation officers, which follows closely 
the system in force in New York, is very 
elaborate and apparently complete and ex- 
haustive. It has been decided, however, by 
the Supreme Court of Missouri, that when- 
ever a decision is rendered under this com- 
prehensive system, an appeal with supersedeas 
may be taken, which deprives the remedy of - 
all force and vitality by the length of time 
which must elapse before any decision, favor- 
able or otherwise, can go into operation. 

Brevity in legal proceedings and prompti- 
tude in the administration of justice, consti- 
tute a crowning glory of ‘every civil govern- 
ment. Justice should be done gquamprimum 
but to obviate the errors incident to human 
fallibility, a certain degree of delay, for 
the purpose of appeal, is absolutely in- 
dispensable. The right to an appeal, and 
the benefit of the delay caused thereby, is a 
purely statutory right, and, in our opinion, 
legislatures have been too liberal in granting 
the privilege without making a proper pro- 
vision for the protection of the impatient 
sufferers. In all cases, such as matters of 
election, in which time is of the essence of 
the controversy, and the lapse of time a po- 
tential element in the enjoyment or depriva- 
tion of privileges and franchises, it is the 
duty of legislatures to limit the delay of ad- 
judication to the shortest possible term con- 
sistent with justice. 

There is another phase of corporation law 
which is diseussed in the paper before us, 
and which we think is well worthy of the con- 
sideration of legislators of every State. The 
intermingling of our people in their business, 
as well as their social relations, has practi 
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cally effaced State lines, and yet each State, 
in its judicial as well as in its executive ad- 
ministration, is as distinct and separate as if 
its boundaries were absolutely impassa- 
ble. As, however, business scorns all imag- 
inary lines, the trade and commerce of each 
State is inextricably involved with those of 
many other States. It is, therefore, plainly 
the duty of each State to protect first the in- 
terests of its own people, and then those of 
others doing business or holding property 
within its borders. As it is very common 
for corporations of one State to be controlled 
by stockholders residing in other States, it is 
the manifest duty of the legislature to pro- 
tect the rights of its citizens, stockholders in 
such corporations, by such general or special 
laws as may be necessary tor the purpose. It 
is essential to such protection that the resi- 
dent stockholders should be entitled to a fair 
representation in the directory of the corpo- 
ration, and to this end the charter or gen- 
eral law, under which the corporation 
acts, should provide all possible safe- 
guards of a fair election. It is equally im- 
portant that, wherever a State has granted a 
franchise to a corporation, it should provide, 
or should have provided, that all the opera- 
tions of that corporation should be under the 
jurisdiction of the judiciary of the State. It 
is necessary, therefore, that the corporation, 
as a legal entity, should be amenable to the 
process of the courts, in order to secure the 
proper execution of their judgments. 

Whether the laws of Missouri provide ade- 
quate safeguards for the minority stock- 
holders of corporations, and sufficiently se- 
cure them against the control of foreign cap- 
italists, and furnish suitable facilities for 
creditors of such corporations to enforce their 
claims against them, are questions which Mr. 
Judson discusses with much force and 
marked ability. 








NOTES OF RECENT DECISIONS. 





ConstituTIONAL Law—Haseas Corpus— 
InterstaTE CommercE — THE DruMMERs’ 
Tax.—Among the most notable of the cases 
recently decided by the Supreme Court of 
the United States, is one brought up by writ 





of error from the Texas Court of Appeals,} 
which some months ago attracted much atten- 
tion. The facts, briefly stated, were that 
Asher, being a New Orleans drummer, oper- 
ating in Texas, was required to pay a tax of 
$35 under the Texas statute imposing a tax 
on drummers of other States. Upon his re- 
fusal to pay the tax he was fined $50, refus- 
ing to pay the fine he was imprisoned, and 
applied to the Texas Court of Appeals for a 
writ of habeas corpus, upon which he was 
heard by that court, which held that the for- 
eign drummers’ tax law was valid; that 
Asher’s imprisonment was legal, and re- 
manded him to the custody of the sheriff, but 
we trust not to the county jail. 

The supreme court decided that the Texas 
foreign drummers’ tax law was unconstitu- 
tional, and that Asher was wrongfully im- 
prisoned, and ordered his discharge. 

Mr. Justice Bradley, delivering the opinion 
of the court, after very fully stating the facts, 
remarked that the case was in all substantial 
respects the same as that of Robbins v. 
Shelby Taxing District,’ and that, indeed, this 
is conceded by the Court of Appeals of Texas 
in its opinion. Mr. Justice Bradley adds: 

‘‘But it is strenuously contended by that 
court that the decision of this court in Rob- 
bins v. Shelby Taxing District is contrary to 
sound principles of constitutional construc- 
tion, and in conflict with well adjudicated 
cases formerly decided by this court, and not 
overruled. Even if it were true that the de- 
cision referred to was not in harmony with 
some of the previous decisions, we had sup- 
posed that a later decision in conflict with 
prior ones had the effect to overrule them, 
whether mentioned and commented on or not. 
And as to the constitutional principles in- 
volved, our views were quite fully and care- 
fully, if not clearly and satisfactorily, ex- 
pressed in the Robbins case. We do not pro- 
pose to enter upon a renewed discussion of 
the subject at this time. If any further illus- 
tration is desired of the unconstitutionality 
of local burdens imposed upon interstate 
commerce by way of taxing an occupation 
directly concerned therein, reference may be 
made to the still more recent case of Leloup v. 
Port of Mobile,’ which related to a general 


1 Asher v, State of Texas, 9S. C. Rep. lL. 
2120 U. S. 489; 7S. C. Rep. 592. 
3127 U. S. 640; 8S. C. Rep. 1380. 
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license tax on telegraph companies, and was 
decided by the unanimous concurrence of 
the court. 

The judgment of the Court of Appeals of 
Texas is reversed and the cause remanded, 
with instructions to discharge the plaintiff in 
error from the imprisonment complained of.’’ 

It is very remarkable that at this late day 
the Supreme Court of the United States 
should have found it necessary to decide that 
the decision of a court of the last resort over- 
rules all antecedent conflicting dicta; but 
upon questions involving State rights it 
would appear that some people and some 
courts must have in their exposition line up- 
on line, and precept upon precept, here a 
little, and there—a good deal. 








THE CIVIL LIABILITY OF PHYSICIANS 
FOR MALPRACTICE.* 





- What the Contract Implies. 

. When, and to Whom Liability Attaches. 

. The Degree of Skill Required. 

. Locality of Practitioner. 

. School of Practitioner. 

. Established Mode of Treatment. 

. Advanced State of Profession. 

. The Physician Must Exercise his Best Judgment. 

. The Physician is not Liable for Errors in Judg- 
ment. 

10. Contributory Negligence. 

11. The Injury Must be Proved. 

12. Evidence by Which Liability is Established or 

Disproved. 
13. Rule of Damages. 


ODW-31]D OP do 


1. What the Contract Implies.—A physician 
or surgeon who offers his services to the 
community generally, or to any individual, 
for employment in a professional capacity 
contracts with his employer: First, that he 
possesses a reasonable degree of learning, 
skill, and experience; second, that he will 
use ordinary care and diligence, and third, 
that he will exercise his best judgment. A 
breach of any of these conditions will render 
the physician liable to the patient for what- 
ever injury he may sustain by reason of such 
breach. But the physician does not insure 
the recovery of his patient, nor is he liable 
on account of any failure in that respect, un- 


* See case of Nelson v. Harrington, 27 Cent. L. J. 
548. 

1 Leighton v. Sargent, 27 N. H. 460; Cooley on Torts, 
649. 





less through some default of his own duty.? 
Says Tindall, C. J., in Lanphier v. Phipos, 
supra: ‘‘Every person who enters into a 
learned profession undertakes to bring to the 
exercise of it a reasonable degree of care 
and skill. He does not undertake, if he is 
an attorney, that you will, at all events, gain 
your cause; nor does a surgeon undertake 
to use the highest possible degree of skill. 
There may be persons who have higher edu- 
cation and greater advantages than he has, 
but he undertakes to bring a reasonable, 
fair, and competent degree of skill.’’ 

2. When, and to Whom Liability Attaches. 
—tThe werd ‘‘physician’’ or *‘doctor’’ means 
any person who makes it his regular business 
to practice physic ;* and it is immaterial by 
whom he is employed. The fact that the 
patient submitted to his treatment is suffi- 
cient proof of the allegation of employment.‘ 
No question, however, can exist as to 
the legal right of a physician, unless he be 
an officer of the government charged with 
specific duties which he thereby violates, to 
decline to take charge of a particular case.® 
But if after having taken charge he feels that 
he is not competent to treat it, he should rec- 
ommend the patient to employ another phy- 
sician.® If there is no incompetency on his 
part, but he is simply in doubt as to the 
nature of the injury, he is required only to 
use his best judgment as to whether he 
should recommend his patient to consult 
someone else.’ In the absence of any stipu- 
lation to the contrary he is bound to give 
continued attention to the case as long as 
attention is required,’ and if he leaves a 
patient, at a critical stage of the disease, 
without reason, or sufficient notice to enable 
the party to procure another medical attend- 


2 Patten v. Wiggin, 51 Me. 594; Haire v. Reese, 7 
Phila. 138; Tefft v. Wilcox, 6 Kan. 46; Reynolds v. 
Graves, 3 Wis. 416; Lanphier v. Phipos, 8 C. & P. 475; 
Shileock v. Passman, 7 C. & P. 281; Simonds v. Henry, 
39 Me. 155; O’Hara v. Wells, 14 Neb. 403; Wood v. 
Clapp, 4 Sneed, 65; Ritchey v. West, 23 Ill. 385; Galla- 
her v. Thompson, Wright, 466; Graham v. Gautier, 21 
Tex. 111; Vanhooser v. Berghoff, 8 West. Rep. (Mo.) 
205. 
8 Corsi v. Maretzek, 4 E. D. Smith, 1. 

4 Gladwell v. Steggall, 5 Bing. (N. C.) 733; Pippin v. 
Shephard, 11 Price, 400. 

5 Whart. Neg., § 731. 

6 Mallen v. Boynton, 132 Mass. 443. 

7 Mallen v. Boynton, 132 Mass. 443. 

8 Ballou v. Prescott, 64 Me. 305; Williams v. Gilman, 
71 Me. 21; Dale v. Donaldson Lumber Co. (Ark.), 2 S. 
W. Rep. 703. 
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ant, he is guilty of culpable dereliction of 
duty.® For a physician is not only required 
to be skilful, or even to prescribe with 
skill when he comes to see his patient, but 
his duty demands that he shall attend his 
patient with care and diligence as well as 
skill.“ He is the best and proper judge of 
the necessity of frequent visits, and in the 
absence of proof to the contrary it will be 
presumed that all the professional visits were 
deemed necessary and were properly made.” 
Thus if one engages a physician to attend an 
urgent case and makes no limitation as to 
time, he is liable to such physician for all 
subsequent visits until his services are dis- 
pensed with.” The contract is held to be 
entire and where a physician makes several 
visits in the course of his employment, per- 
formance must be shown in order to entitle 
him to recover anything for his services." 
And where a person employs the professional 
services of a firm of physicians and surgeons, 
and one member of the firm, while acting un- 
der the employment, fails to exercise proper 
professional skill and care, an action by the 
patient for damage for such failure is one on 
the contract, the breach of which is the 
foundation of the action, and hence all the 
members of the copartnership must be joined 
as defendants." 

A physician is responsible for injury done 
to a patient through the want of proper skill 
in his apprentice.” But if a family doctor 
or railway surgeon on leaving town recom- 
mends, in case of need, some other physician, 
who is not however in any sense in his em- 
ployment, it does not make him liable for in- 
juries resulting from the latter’s want of 
skill in case he should be employed.” The 
care, diligence and skill required, relate to 
the professional duties and not to nursing 
and providing necessaries and comforts.” 
Thus, in the absence of evidence that thecare 
of a child’s eyes was included in the ordinary 
duties of a midwife, it was considered as not 


® Barbour v. Martin, 62 Me. 536; Dale v. Donaldson 
Lumber Co. (Ark.), 28. W. Rep. 703. 

10 Graham v. Gautier, 21 Tex. 111. 

11 Todd v. Myers, 40 Cal. 355. 

12 Dale v. Donaldson Lumber Co. (Ark.), 2 S. W. 
Rep. 703. 

13 Bellinger v. Craigue, 31 Barb. 534. 

14 Whittaker v. Collins, 34 Minn. 299. 

15 Hancke v. Hooper, 7 C. & P. 81. 
_ 6 Hitchcock v. Burgett, 38 Mich. 501. 

17 Graham y. Gautier, 21 Tex. 111. 





embraced in the contract, and that such care 
being gratuitous there is no warranty of skill, 
even though the defendant declares herself 
competent to effect a cure and refuses to al- 
low a physician to be called."* The employ- 
ment of a physician by a party without an 
express agreement as to compensation, raises 
an implied agreement on the part of the em- 
ployer to pay what his services are reasona- 
bly worth ; and he must exercise ordinary 
care and prudence in selecting a physician.” 

It is immaterial whether or not the person 
isa licensed medical practitioner provided 
he professes to be skilled in medicine and 
actually treats patients." For a person who 
assumes to be competent to treat a disease 
and holds himself out to the public as such, 
is liable for any ignorant or negligent treat- 
ment thereof,” even though it is made a 
penal offense for such a person to practice 
medicine in any of its departments. Where 
he does not profess to be a physician, how- 
ever, nor to practice as such, and is merely 
asked his advice as a friend or neighbor, he 
does not incur any professional responsibil- 
ity. The case of Ritchey v. West, 23 Il. 
385, is to be understood in thissense.* But 
if by forcing himself into the case he ex- 
cludes a competent physician, he is liable for 
the lack of the diligence of a specialist.* 
The rule of reasonable care and prudence 
knows nothing of sex. Women may be sur- 
geons if they will, but they cannot as such 
claim any privilege of exemption from the 
care and caution required of men.* As the 
law raises an implied agreement on the part 
of the employer to pay the physician what 
his services are reasonably worth, it is imma- 


18 Higgins v. McCabe, 126 Mass. 13. 

19 Peck v. Martin, 17 Ind. 115. 

20 Boynton v. Somersworth, 58 N. H. 321. 

21 Rex v. Spiller, 5 C. & P. 333; Ruddock v. Lowe, 4 
F. & F. 519; Jones v. Fay, Jd. 525; Carpenter v. Blake, 
60 Barb. 488; Rex v. Long, 4 C. & P. 398; Rex v. Simp- 
son, Id. 407, and note; Reynolds v. Graves, 3 Wis. 416. 

2 Pippin v. Shephard, 11 Price, 400; Wilmot v. 
Howard, 39 Vt.477; Musser v. Chase, 29 Ohio St. 577. 

23 Musser v. Chase, 29 Ohio St. 577. As to the crim- 
inal liability of a non-licensed practitioner, see Rex v.. 
Williamson, 3 C. & P. 635; Rex v. Van Butchell, Jd. 
629; Comm. vy. Thompson, 6 Mass. 134; Rice v. State, 8 
Mo. 561; State v. Shultz, 55 Iowa, 628; and especially 
Comm. v. Pierce, 138 Mass. 165. 

24 McNevins v. Lowe, 40 Ill. 270. 

25 Hood v. Grimes, 13 B. Mon. 188; Ruddock v. Lowe, 
4F.&F. 519. See also Higgins v. McCabe, 126 Mass. 
13. 

% Hassenyer v. Mich. Cent. Ry., 48 Mich. 205. 
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terial whether or not in the particular case 
he has received fees, or has been expressly 
promised compensation.” And his liability 
is not at all affected by the fact that he un- 
dertakes gratis to attend a sick person.* 
This is on the ground that the confidence in- 
duced by undertaking any service for another 
is a sufficient consideration to create a duty 
in the performance of it.” 

3. The Degree of Skill Required.—As to 
the degree of skill and diligence which a 
physician must exercise in the treatment of 
his patients there is some conflict of author- 
ity. All, however, agree that he is not liable 
for a want of the highest degree of skill.™ 
Nor is he bound to possess that high degree of 
art and skill possessed by eminent specialists 
in large cities.*1 Neither is a surgeon re- 
quired to exercise care and skill proportion- 
ate to the character of the injury he treats, 
and he is not to be held liable if he does not 
treat a severe injury with such skill as its 
severity demands.” Nor is he required to 
bring to his aid the skill necessary to set a 
broken leg so as to make it straight and of 
equal length with the other when healed.* 
if the operation be of service to the patient, 
the surgeon is entitled to adequate compen- 
sation. But some cases hold that a physi- 
cian’s relations to his patient imply that he 
possesses and will employ in the treatment of 
the case such reasonable skill and diligence 
as are ordinarily exercised in his profession 
by thoroughly educated surgeons and physi- 
cians. The weight of authority, however, 
holds him responsible only for the use of 
such skill and care as is exercised by the 


27 McNevins v. Lowe, 40 Ill. 210; Peck v. Martin, 17 
Ind. 115. 

2% Shiels v. Blackburne, 1 H. Bl. 161; Jones v. 
Angell, 95 Ind. 376. 

29 Smith’s Lead. Cas. (6th ed.) 198; Broom’s Com. 
680; Whart. Neg., § 437, and cases cited. 

% Lanphier v: Phipos, 8 C. & P. 475; Shilcock v. 
Passman, 7 C. & P. 289; Simonds v. Henry, 39 Me. 
155; O’Hara v. Wells, 14 Neb. 403; Wood v. Clapp, 4 
Sneed, 65; Ritchey v. West, 23 Ill. 385; Gallaher v. 
Thompson, Wright, 466; Graham v. Gautier, 21 Tex. 
111; Howard v. Grover, 28 Me. 97; Tefft v. Wilcox, 6 
Kan. 46; Braunberger v. Cleis, 13 Am. L. Reg. 587; 
MeNevins v. Lowe, 40 Ill. 210; Holtzman vy. Hoy, 19 
Bradw. 458; Patten v. Wiggin, 51 Me. 594. 

31 Small v. Howard, 128 Mass. 131; Smothers y. 
Hanks, 34 Iowa, 286; Almond v. Nugent, Jd. 300. 

32 Utley v. Burns, 70 Ill. 162. 

33 McCandless v. McWha, 22 Pa. St. 261. 

% Alder v. Buckley, 1 Swan, 69. 

% Haire v. Reese, 7 Phila. 138. See dissenting opin- 
ion of Beck, C. J., in Smothers vy. Hanks, 34 Iowa, 286; 





average members of his profession.” In ap- 
plying this rule to determine a physician’s 
liability for lack of skill and care regard 
should be had to: (a) The locality in which 
he practices; (>) his specialty; (c) the 
school of medicine to which he belongs; (d) 
whether or not there is a well established 
mode of treatment for the disease or injury 
he treated; (e) the advanced state of his 
department of medicine at the time of treat- 
ment, and (f) the particular circumstances 
of the case. 

4. Locality of Practitioner.—As to locality, 
the limitation on the general rule is that sur- 
geons and physicians are bound to possess and 
exercise at least the average degree of skill 
possessed and exercised by the members of 
their profession in such localities generally as 
those in which they practice.” And it is 
error to instruct the jury that if a physician 
or surgeon has exercised such a degree of 
skill as is ordinarily exercised in his profes- 
sion in the particular locality in which he 
practices, it will be sufficient. For ‘‘it will 
not do, as we think,’’ says Worden, J., in 
Gramm v. Boener, supra, ‘‘to say that if a 
surgeon or physician has exercised such a 
degree of skill as is ordinarily exercised in 
the particular locality in which he practices, 
it will be sufficient. There might be but few 
practicing in the given locality, all of whom 
might be quacks, ignorant pretenders to 
knowledge not possessed by them, and it 


citing McCandless v. McWha, 22 Pa. St. 261; Long v. 
Morrison, 14 Ind. 295. 

% Seare v. Prentice, 8 East, 348; Slater v. Baker, 2 
Wils. 359; Long v. Morrison, 14 Ind. 595; Carpenter 
v. Blake, 60 Barb. 488: Lanphier v. Phipos,8 C. & P. 
475; Simonds v. Henry, 39 Me. 155; Landon v. Hum- 
phrey, 9 Conn. 209; Wood v. Clapp, 4 Sneed, 65; 
Ritchey v. West, 23 Ill. 385; Patten v. Wiggin, 51 Me. 
594; McCandless v. McWha, 22 Pa. St. 261; Barnes v. 
Means, 82 Ill. 379; Heath v. Glisan, 3 Oreg. 64; Potter 
v. Warner, 91 Pa. St. 362; McNevins v. Lowe, 40 Il. 
210; Branner v. Stormont, 9 Kan. 51; Geiselman v. 
Scott, 25 Ohio St. 86; Bellinger v. Craigue, 31 Barb. 
534; Braunberger v. Cleis, 138 Am. L. Reg. 587; Tefft v. 
Wilcox, 6 Kan. 46; Howard v. Grover, 28 Me. 97; 
Holtzman v. Hoy, 19 Bradw. 459; Graham v. Gautier, 
21 ‘Tex. 111; O’Hara v. Wells, 14 Neb. 403; Gallaher v. 
Thompson, Wright, 466; Smothers v. Hanks, 34 Iowa, 
286; Almond v. Nugent, Jd. 300; Gates v. Fleischer, 67 
Wis. 504. 

87 Gramm v. Boener, 56 Ind. 497; Hathorn vy. Rich- 
mond, 48 Vt. 557; Gates v. Fleischer, 67 Wis. 504. 

3% Gramm v. Boener, 56 Ind. 497. But see Gates v. 
Fleischer, 67 Wis. 504, where the court holds that a 
physician is bound to exercise only such skill as is 
ordinarily possessed by physicians and surgeons in 
the vicinity or locality where he resides. 
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would not do to say, that because one pos- 
sessed and exercised as much skill as the 
others, he could not be chargeable with the 
want of reasonable skill.’’ If the physician 
is a specialist he must exercise the care and 
skill ordinarily exercised by such specialists 
in similar localities, and in like cases.™ 

5. School of Practitioner.—And if there are 
different sehools of practice all that any phy- 
sician or surgeon undertakes is, that he un- 
derstands and will faithfully treat the case 
according to the recognized law and rules of 
his particular school.” For a physician is 
expected to practice according to his pro- 
fessed and avowed system, and the law recog- 
nizes no difference in the legal status be- 
tween the different schools of practitioners.“ 

6. Established Mode of Treatment. — He 
must also conform to the established mode of 
treatment of a disease or injury. If he de- 
parts from it he does so at his peril.” Thus 
a surgeon, who in vaccinating a patient’s arm 
does so in such an unusual place and so un- 
skilfully as to cause an injury, is liable in 
damages.“ But if there is no well recognized 
established mode of treatment the patient 
must trust to the skill and experience of the 
practitioner he calls.“ 

7. Advanced State of Profession.—In de- 
termining what is reasonable care and skill, 
regard must be had to the advanced state of 
the practitioner’s department of medicine at 
the time of treatment.“ ‘‘Discoveries in the 
natural sciences for the last half century have 
exerted a sensible influence on all the learned 
professions, but especially on that of medi- 
cine, whose circle of truths has been relatively 
much enlarged. And besides there has been 
a positive progress in that profession result- 
ing from the studies, the experiments, and 


% Hathorn v. Richmond, 48 Vt. 557; 
785, and cases cited supra (36). 

# Patten v. Wiggin, 51 Me. 594; Bowman v. Woods, 
1 Greene (Iowa), 441; Williams v. Poppleton, 3 Ore. 
139. 

4 Bowman vy. Woods, 1 Greene (Iowa), 441; White 
v. Carroll, 42 N. Y. 161; Corsi v. Maretzek, 4 E. D. 
Smith, 1. 

# Carpenter v. Blake, 60 Barb. 488; Patten v. Wig- 
gin, 51 Me. 594. 

# Landon v. Humphrey, 9 Conn. 209. 

4 Carpenter v. Blake, 60 Barb. 488. 

4 McCandless v. McWha, 22 Pa. St. 261; Small v. 
Howard, 128 Mass. 181; Haire v. Reese, 7 Phila. 138; 
Smothers v. Hanks, 34 Iowa, 286; Almond v. Nugent, 
Id. 300; Tefft v. Wilcox, 6 Kan. 46; Hitchcock v. 
Burgett, 38 Mich. 501; Gates v. Fleischer, 67 Wis. 504. 
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the diversified practice of its professors. The 
patient is entitled to the benefits of these in- 
creased lights. The physician or surgeon 
who assumes to exercise the healing art, is 
bound to be up to the improvements of the 
day.’’“ What is reasonable care and skill 
must be determined in each case from all the 
circumstances.“ And it has been held to be 
the duty of physicians who are attending 
patients afflicted with infectious diseases 
when called to attend other patients not so 
afflicted to take all such precautionary means 
as experience has proved to be necessary to 
prevents its communication to their patients ; 
and if such precautions are not taken the 
physician is liable for any injury which may 
result.“ But it is not enough that there has 
been a less degree of skill than some other 
medical man might have shown, or a less de- 
gree of care than even he himself might have 
bestowed ; nor is it enough that he himself 
acknowledges some degree of want of care; 
there must have been a want of competent 
and ordinary care and skill, and to such a 
degree as to have led to a bad result.” 
There is no substantial difference in the use 
of the words ‘‘fair,’’ ‘‘ordinary,’’ and ‘‘rea- 
sonable,’’ in defining the care and skill re- 
quired of a medical man in his employment ;® 
and in determining what the skill of the aver- 
age physician or surgeon is, quacks, mounte- 
banks and those retired from active practice 
are excluded. 

8. The Physician Must Exercise His Best 
Judgment.—Physicians are not only bound 
to exercise reasonable skill and care, but they 
must also use their best judgment, both as to 
the nature of the malady and the proper mode 
of treatment,” and in all respects do their 
best to secure a perfect restoration of their 
patients to health and soundness.” This in- 
cludes determining when the treatment may 
be safely discontinued, except in case of a 
discharge.“ And when in doubt he must ex- 

4% Woodward, J., in McCandless v. McWha, supra. 

# Braunberger v. Cleis, 13 Am. L. Reg. 587. 

4 Piper v. Menifee, 12 B. Mon. 465. 

# Rich v. Pierpoint, 3 F. & F. 35. 

% Kendall v. Brown, 74 Ill. 282; Jones v. Angell, 95 
Ind. 376. 

51 Small v. Howard, 128 Mass. 131. 

52 Graham v. Gautier, 21 Tex. 111; Holtzman v. Hoy, 
19 Bradw. 459; Patten v. Wiggin, 51 Me. 594; Mallen 
v. Boynton, 132 Mass. 443, and cases cited infra (58 to 
62); Carpenter v. Biake, 60 Barb. 488. 


58 Patten v. Wiggin, 51 Me. 594. 
% Williams v. Gilman, 71 Me. 21; Dale v. Donaldson 
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ercise his best judgment as to whether he 
should consult some other surgeon. But if 
a surgeon advises the patient, who is of ma- 
ture years and of sound mind, that an oper- 
ation is unnecessary and improper, and the 
patient still insists upon the performance of 
the operation, in compliance with which the 
surgeon performs it, he cannot be held re- 
sponsible to the patient for damages, on the 
ground that the operation was improper and 
injurious. In such a case, the patient relies 
upon his own judgment, and not upon that 
of the surgeon, as to the propriety of the 
operation.” And so if a person goes into a 
surgeon’s shop and asks to be bled, saying 
he has found relief from it before, and does 
not consult the person there as to the propri- 
ety of the operation, if there are no external 
indications of its being improper such person 
is justified in performing it and the surgeon 
will not be answerable for its not producing 
a beneficial result.” If he deems it proper, a 
physician may withhold from the patient the 
extent of his disease and his actual condition,” 
as well as fail to acquaint him with the 
the nature of the treatment he pursues or the 
operation he performs.® 

9. The Physician is not Liable for Errors 


_ in Judgment. — In cases presenting grounds 


for doubt or uncertainty physicians are not 
liable for errors in judgment.” That is, after 
they have with reasonable care and diligence 
exercised ordinary skill they are not respon- 
sible for a mistake of judgment, or for the 
result if they should happen to be mistaken.” 
But there may be responsibility where there 
is no neglect. The error of judgment may 
be so gross as to be inconsistent with that 
degree of skill which it is the duty of every 
medical man to posses.*! They need, how- 
ever, look only to natural and probable ef- 
fects. They are not answerable for results 


arising from the peculiar condition or tem- | 


Lumber Co. (Ark.), 2S. W. Rep. 703; Mallen v. Boyn- 
ton, 132 Mass. 443. 

5 Gramm v. Boener, 56 Ind. 497. 

5 Haucke v. Hooper, 7 C. & P. 81. 

57 Twombly v. Leach, 11 Cush. 397. 

58 Boydston v. Giltner, 3 Oreg. 118. 

5° Heath v. Glisan, 3 Oreg. 64; Williams v. Popple- 
ton, Jd. 189; Carpenter vy. Blake, 60 Barb. 488; Van- 
hooser v. Berghoff, 8 West. Rep. (Mo.), 205. 

© Graham vy. Gautier, 21 Tex. 111; Reg. v. Macleod, 
12 Cox C. C. 534. 

6. West v. Martin, 31 Mo. 375; Comm. v. Pierce, 138 
Mass. 165. 





perament of the patient, of which they have 
no knowledge.” 

10. Contributory Negligence. The general 
principles of law applicable to contributory 
negligence prevail in an action against a 
physician for malpractice. A patient cannot 
recover, either on contract or in tort, for 
injuries consequent upon unskilful or negli- 
lent treatment by his physician, if his own 
negligence directly contributed to them to an 
extent which cannot be distinguished and 
separated. And this rule applies to unnec- 
essary pain and protracted illness as well as 
to permanent injury.“ But if the jury find 
that the treatment was such, when continued 
according to the directions of the defendant, 
that it would produce an injury, and had that 
effect, then the right of action would be per- 
fected, though the ultimate result might have 
been aggravated by mismanagement or neg- 
ligence on the part of the patient. Such 
supervening mismanagement or negligence 
would bear only on the measure and amount 
of damages—not on the right of action. If 
the physician by his want of skill or by his 
carelessness inflicts an injury which is dis- 
tinct, and can be separated from that caused 
by the contributory negligence of the patient 
then he is liable. And it is for the jury to dis- 
tinguish the pain, suffering and injuries or ill- 
health of the plaintiff, if any, chargeable to 
the fault of the defendant, from those 
chargeable to his condition when the defend- 
ant was called to treat him, and also those, 
if any such there are, justly chargeably to 
the treatment of other physicians, or to any 
other cause. In the language of Chapman, 
C. J.: ‘‘A physician may be called to prescribe 
for cases which originated in the carelessness 
of the patient; and though such carelessness 
would remotely contribute to the injury sued 
for, it would not relieve the physician from 
liability for his distinct negligence, and the 
separate injury occassioned thereby. The 
patient may also, while he is under treat- 
ment, injure himself by his own carelessness ; 
yet he may recover of the physician if he 
carelessly or unskilfully treats him after- 


€ Boyle v. Winslow, 5 Phila. 136. 

6 Hibbard v. Thompson, 109 Mass. 286; Gramm v. 
Boener, 56 Ind. 497; Scudder v. Crossan, 43 Ind. 343. 

6 Potter v. Warner, 91 Pa. St. 362. 

& Wilmot v. Howard, 39 Vt. 447; Gates v. Fleischer 
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wards, and thus does him a distinct injury.’”’® 
It is the duty of the patient to conform to the 
necessary prescription, if it be such as a 
physician of ordinary skill and care would 
sanction or adopt; and if he will not, or un- 
der the pressure of pain cannot, his physician 
is not responsible for injury resulting there- 
from.” Itis also his duty to obey other 
reasonable instructions given by the physi- 
cian; thus, where a patient was told by his 
surgeon to visit him again as soon as he felt 
any pain, and though feeling pain for a week 
he neglected to call, it was held to be a 
question for the jury to determine whether or 
not the patient was guilty of contributory 
negligence preventing reeovery. And in 
another case it was held that if there was 
want of ordinary skill in defendant in not 
detecting the kind of injury, for fifteen days, 
and the patient suffered pain and incurred 
expense in consequence thereof, even though 
he afterwards refused to submit to a proper 
remedy, he might recover damages for this 
special injury.“ There must be such a sub- 
stantial disregard of the physician’s instruc- 
tions, or such recklessness as would defeat 
the effect of the physician’s treatment ;” and 
the physician must not have contributed to 
this disregard by any prior negligence on his 
part.” 

11. The Injury Must be Proved.—The in- 
jury is never presumed even if negligence on 
the part of the physician is shown, and if the 
plaintiff can establish no injury resulting from 
negligence or the want of reasonable care 
and skill on the part of the defendant, he will 
not be entitled to recover even nominal dam- 
ages."? The injury must be the result of the 
act complained of, or, in other words, the 
causal relation between the physician’s negli- 
gence or want of skill and the patient’s in- 
jury must be clearly established.” 


Hibbard v. Thompson, 109 Mass. 288. See also | 
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12. Evidence by which Liability is Estab- 
lished or Disproved.—The burden of proof is 
upon the plaintiff to show negligence, or 
want of proper knowledge and skill on the 
part of the defendant.“ But it is not re- 
quisite to prove such want of proper knowl- 
edge and skill by evidence independent 
of and unconnected with the evidence of the 
case in question.” No presumption, how- 
ever, of the absence of proper skill and at- 
tention arises from the mere fact that the 
patient does not recover, or that a complete 
cure was not affected.” But proof of the 
commission by the defendant of an injury 
complained of is prima facie proof of negli- 
gence or unskilfulness, and the defendant 
must then show that the injury was the result 
of inevitable accident, or was occassioned by 
the negligence of the plaintiff.” The meas- 
ure of professional skill which a physician is 
bound to exercise does not depend upon 
whether or not he refuses the proffered as- 
sistance of other medical men; and evidence 
cannot be introduced to show that defendant 
did refuse such aid. His refusal was no more 
than an implied declaration of his ability to 
treat the case properly. By assuming and 
continuing the charge of the patient, he was 
under an obligation to exercise a degree of 
care and skill which was neither increased 
nor diminished by such refusal. A plead- 
ing which alleges the employment of defend- 
ant ‘‘to cure and heal’’ an injury does not 
imply more than the duty which the law im- 
poses ona surgeon who undertakes to treat 
such an injury, viz.: to exercise reasonable 
skill and care; and evidence of an express 
promise to cure is not necessary to sustain 
it.” But where the declaration alleges an 
express undertaking to perfect a cure it can 
be sustained only by positive proof of an ex- 
press promise, for the law does not raise by 


4 Leighton v. Sargent, 31 N. H. 119; Shilecock v. 
Passman, 7 C. & P. 289; McClallen v. Adams, 19 Pick. 
333; Haire v. Keese, 7 Phila. 138; Bellinger v. Craigue, 
31 Barb. 534; Baird v. Morford, 29 [owa, 531; Holtz- 
man v. Hoy, 118 Ill. 534. : 

7% Leighton v Sargent, 31 N. H. 119; McClallen v. 
Adams, 19 Pick. 333; Shileock v. Passman, 7 C. & P. 
289. 
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implication such a promise.” And when the 
declaration does not allege general incompe- 
tency in the defendant, the plaintiff cannot 
recover on that ground, but must show that 
the defendant did not properly exercise the 
skill which he in fact possessed.“! Nor can 
the plaintiff give evidence that the defendant 
abandoned the patient and refused to attend 
upon him, unless the cause of action be so 
laid in the declaration.” When there was no 
evidence that plaintiff desired to call any 
other physician, he cannot be asked what ef- 
fect was produced upon his mind by the 
declarations of the defendant concerning an- 
other physician in the same town.* 
Testimony is not admissible on the part of 
the defendant as to general skill; for itis not 
enough to prove that the person is possessed 
of the ordinary degree of skill and knowl- 
edge, but it must alsc be shown that he ex- 
ercised it in the particular case.“ Says 
Mullen, P. J., in Carpenter v. Blake, supra: 
‘“‘If the surgeon does not bring to the treat- 
ment of an injury or of a disease, the ordi- 
nary amount of skill possessed by those in 
the same profession, it is immaterial how high 
his standing may be. If he has the skill and 
does not apply it, he is guilty of neglect. If 
he does not have it then he is liable for want 
of it.”’ In Slater v. Baker, supra, the court 
uses this language: ‘‘The court will not look 
with eagles’ eyes to see whether the evidence 
applies exactly or not to the case. When they 
can see the plaintiff has obtained a verdict 
for such damages as he deserves, they will 
establish such verdict if possible. For any- 
thing that appears to this court this was the 
first experiment made with this new instru- 
ment, and if it was, it wasa rash action, and 
he who acts rashly acts ignorantly; and al- 
though the defendants in general may be as 
skilful in their respective professions as any 
two gentlemen in England, yet the court can- 
not help saying that in this particular case 
they have acted ignorantly and unskillfully, 


80 Grindle v. Rush, 7 Ohio, 462. 

81 Mayo v. Wright (Mich.), 29 N. W. Rep. 832. 

82 Bemus v. Howard, 3 Watts, 255. 

83 Twombly v. Leach, 11 Cush. 397. 
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Detweiler, 8 W. & S. 376; Seare v. Prentice, 8 East, 
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pleton, 3 Oreg. 139; Holtzman v. Hoy, 19 Bradw. 459; 
Vanhooser v. Berg hoff, 8 West. Rep. (Mo.), 205. 





contrary to the known rule and usage of sur- 
geons.’’ And in Mertz v. Detweiler, supra, 
the court says. ‘‘It may be said that his 
general qualifications might serve to shed 
light on the propriety of his practice in this 
particular instance, but it is a light which is 
less likely to lead to a sound conclusion than 
to lead astray. The jury assisted by the 
opinions of medical witnesses would be better 
able to judge of the treatment from the treat- 
ment itself, than from the more remote con- 
sideration of the defendant’s professional 
reputation, which was consequently not the: 
evidence of which the case was susceptible.’” 
Upon the question, therefore, made as to the 
degree of professional skill possessed by a. 
surgeon, the opinion of the physicians with: 
whom such surgeon studied his profession is 
not competent evidence. Nor is the general 
reputation, among the profession, of the 
medical institution at which the surgeon may 
have attended lectures upon the subject of 
surgery competent upon a similar question.® 
But the witness may state facts within his 
knowledge as to the defendant’s skill. And 
the question ‘‘I ask you asa surgeon what 
you have to say of that kind of treatment,’’ 
has been held unobjectionable, it not being 
necessary that the question should ask the 
witness’ opinion upon any particular part of 
the treatment, but simply whether the whole 
treatment was proper or improper.” It has 
also been held that the defendant might be 
properly asked if he exercised his best judg- 
ment and skill, for the answer might rebut 
the charge of negligence.* And it is com- 
petent for him to testify that the surgeon 
who assisted him to perform the act of sur- 
gery in question was skilful. But it is not 
competent to introduce in evidence the testi- 
mony of a physician, subsequently consulted, 
that the injury could have been reduced by 
him if plaintiff would have submitted to his 
treatment.” Neither can a limb, upon which 
malpractice is alleged, be exhibited to the 
jury after the lapse of several years.” Op 
the other hand, evidence of the manner of 
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treatment of surgical cases by the defendant 
two years after the treatment, of which com- 
plaint is made in the action, and eight or ten 
months after the commencement of the action, 
is not competent evidence upon the question 
of the degree of skill possessed by him at the 
date of the act complained of.” Evidence 
on the part of the plaintiff that defendant 
has not presented any bill or asked any pay 
for his services is not admissible on the 
ground that it tends to raise a presumption 
that the defendant considered his services 
worthless.” But such evidence on the part 
of the defendant is harmless to the plaintiff.” 


13. Rule of Damages.—In cases of this 
kind damages are to be determined by the 
jury from the facts in the case; and the pain 
and suffering to which plaintiff has been sub- 
jected are proper elements to be taken into 
account by the jury in determining the 
amount of damages.” And though the ill- 
health of a person is caused partly by mal- 
practice of a physician in treatment for one 
disease, and partly by another disease from 
which he was suffering at the same time, he 
may recover damages for such malpractice ; 
and in assessing such damages the jury must 
use their judgment in distinguishing the ef- 
fects of the different causes. Where gross 
negligence in the treatment is shown the 
plaintiff may recover vindictive as well as 
actual damages.” But the opinions of wit- 
nesses are not admissible to prove the amount 
of damages to which the party is entitled, 
where there is no pecuniary standard by 
which the amount can be determined and no 
rule of law fixing the amount to be allowed.* 
The sum of $4,500 has been held not excess- 
ive for a case of malpractice, whereby the 
plaintiff became a cripple for life;® and 
$5,500 was awarded in a case where a. physi- 
cian, attending a woman in child-birth care- 
lessly tied a ligature around the chiid’s penis, 
which resulted in the loss of nearly all the 
glands of that member.” A. J. Vinge. 
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WILCOX v. CLINE. 





Supreme Court of Michigan, June 8, 1888. 


Defendant, who resided in Maryland, made and per- 
sonally delivered to plaintiff, who resided in Michigan, 
a written offer to sell certain real estate, the option 
being given for a specified time, and no arrangements 
being made for a second meeting of the parties, or for 
accepting the offer in any particular way: Held, that 
an acceptance by mail, received by defendant within 
the time specified, was sufficient, and the option not 
having been withdrawn before such acceptance, there- 
by became a complete and valid contract. 


MorsgE, J., delivered the opinion of the court: 

The bill inthis cause is filed for the specific 
performance of an alleged contract to sell land. 
The premises in controversy are described as lots 
1, 2, 3, 4, 5, 6, 7, and 8 of outlot No. 193, Rivard 
farm, Detroit, Wayne county, Mich. The contract 
sought to be enforced reads as follows: ‘I will 
sell lots 1, 2, 3, 4, 5,6, 7 and 8 of outlot 193, Rivard 
farm, Detroit, Wayne Co., Mich., for $17,500, pay- 
able $8,000 cash, bal. $2,500 per annum, with in- 
terest annually from April 1, 1887, at five per cent. 
Upon payment of pro rata amount, lots to be re- 
leased from mortgage for purchase money. Pay- 
ments may be made of pro rata amounts at any 
time, on any lot or lots of subdivision, with inter- 
est at five per cent. to time of payment, or any of 
above payments may be made at any time before 
due. Payments to be made to David Preston, 
banker, and releases to be had through him upon 
such payments. This option is given to Alfred F. 
Wilcox until April 1, 1887, and, if not then ac- 
cepted, to be void. George T. Cline. Bellefon- 
taine, Ohio, February 1, 1887. It is hereby agreed 
by both parties to the above that the above agree- 
ment shall not be recorded.’’ The complainant 
claims that after the making of this contract or 
option, which was delivered to him at Bellefon- 
taine, Ohio, he returned to Detroit, where he 
resided; and that, on the 21st day of March fol- 
lowing, he wrote to defendant, addressing him at 
Chillicothe, Ohio, the following letter accepting 
said proposal: ‘‘I have decided to, and do hereby, 
accept your written proposal of February 1, 1887, 
to sell me lots 1, 2,3, 4,5, 6, 7, and 8 of outlot 
193, Rivard farm, in this city, and am prepared to 
comply with the terms of said proposal. Will 
you forward deed to Mr. Preston, or some one 
here for delivery, on receipt of the down payment 
and mortgage specified in your proposal, or how 
will you arrange for the transfer? Trusting there 
will be no delay in concluding the matter, I await 
your early reply. Very truly, A. F. Wilcox.’’ 
He also testifies that on the 3lst day of March, 
1887, he wrote his acceptance upon said contract as 
follows: ‘‘I accept the above proposition this 31st 
day of March, 1887. Alfred F. Wilcox.’? Com- 


plainant also gave evidence that he sent this ac- 
ceptance by letter to Chillicothe on account of a 
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postal card received from defendant before that 
time, and dated at Parkersburg, Md., March 18, 
1887, directing him to write him at Chillicothe. 
On the 21st of March, complainant also mailed 
two other unconditional acceptances, one to Cin- 
cinnati, Ohio, and one to Frederick, Md. Hear- 
ing nothing from defendant, complainant on the 
2d of April, 1887, wrote him at Frederick city, 
Md., the place of his residence, expressing sur- 
prise that defendant had not forwarded his deed 
for delivery, and asking him to complete the 
transfer without further delay. Receiving no 
reply, he sent a telegram. April 9th the defend- 
ant wrote postal card to complainant: ‘Please 
forward copy of proposition, if you have one, as 
promised; then I will communicate with you. 
Yours truly, Geo. T, Cline.’’ Complainant then 
went to Frederick, and on April 16, 1887, saw the 
defendant, and tendered to him $8,000 in currency, 
and a mortgage for the payment of the balance as 
stipulated in the proposal or option, and de- 
manded a deed of the premises. The defendant 
refused to take the money or to execute the deed. 
Complainant claims that when he saw Cline at 
this time he admitted that he received two of the 
acceptances mailed by complainant on the 21st of 
March—the one addressed to Chillicothe, and the 
one directed to Frederick city. The one mailed 
to Cincinnati was returned through the post-office 
to complainant at Detroit. According to com- 
plainant’s testimony, Cline admitted receiving 
these letters about the 27th or 28th of March at 
Chillicothe; the one addressed to Frederick being 
forwarded from there by defendant’s nephew. 


* Complainant, therefore, claims that defendant re- 


ceived his acceptance in time, that he has per- 
formed by his tender, and that he is entitled to a 
deed from the defendant in accordance with the 
contract. The defendant claims that he under- 
stood the option when he signed it to name 
$19,500 as the purchase price of the lots instead 
of $17,500; that uhe complainant had been trying 
to get the land for some time, claiming to act as 
the agent of one Capt. Wallace, who held a large 
number of tax-titles upon the property; that de- 
fendant always asked $20,000 for the premises; 
that at the meeting at Bellefontaine he offered to 
take $19,500, allowing Wilcox $500 for his trouble 
or commission in effecting the sale. Complainant 
then picked up a paper, and hastily wrote out a 
proposal, reading it to defendant as $19,500 in- 
stead of $17,500, as it appeared to be written when 
he saw it at Frederick. Defendant says he did 
not have time to read it himself, as complainant 
was in a great hurry to reach the train. Com- 
plainant promised to send him a copy, but did not 
do so. Defendant never saw the proposal again 
until they met at F + ederick, in April, and then h 
discovered, and was aware for the first time, that 
the purchase price was stated therein at $17,500. 
He also alleges that the proposal as written is 
false in another respect, as the agreement at 
Bellefontaine was that the conveyance should be 
by quitclaim deed. Defendant further claims and 





testifies that he never received any notice or letter 
of acceptance from complainant, and that he 
never told him that he did; but on the contrary 
informed him at Frederick that he had never had 
such notice or letters. When the contract or 
proposal was handed to him at Frederick city he 
said at once, upon looking at it, to the complain- 
ant, that there was a mistake; that it should read 
$19,500 instead of $17,500. He thereupon re- 
fused to carry out the agreement. He denies that 
complainant made him any tender at Frederick, 
but says that he contented himself with simply 
stating that he had a draft of $8,000 with him, 
and a mortgage executed for the balance, and 
demanded a deed of the property. The defendant 
also states that he supposed, in the negotiations 
for the purchase of these lots, that Wilcox was 
acting for one Capt. Wallace, who held about 100 
tax-titles against him. The testimony of the 
complainant as to the tender at Frederick is fully 
corroborated by the testimony of Charles H. 
Freeman, an attorney at Detroit, who went to 
Frederick with the complainant, and was present 
at the interviews with Cline there. Freeman 
swears that $8,000 in legal tender notes was pro- 
cured there, and both this money ard the mort- 
gage shown and tendered to Cline, and a deed 
demanded. Fieeman also testifies that Cline then 
admitted receiving two of the acceptances, as 
stated by Wilcox in his testimony, the one di- 
rected to Chillicothe and the one mailed to 
Frederick —the one mailed to Frederick being 
forwarded from there to defendant to Chillicothe 
by his nephew, a Mr. Teakle; and that he received 
them both before the lst of April. The court be- 
low, upon pleadings and proof, decreed that the 
defendant should execute and deliver ‘‘a good 
and sufficient deed of conveyance, in the usual 
form,” of the lots in coatroversy, to the com- 
plainant: ‘“‘said deed to contain the usual cove- 
nants of warranty, and except from the operation 
of said covenants any and all interest or rights in 
said property which may have been acquired by 
any person or persons prior to or on the 21st day 
of March, A. D. 1887, by virtue of or under any 
or all tax-deeds, tax-leases, or certificates of sale 
of said property for non-payment of taxes assessed 
thereon ;”’ and that, in twenty days after the de- 
livery of defendant’s deed to the register of tne 
court, the complainants should pay to the said 
register of the court the sum of $8,000, and de- 
liver to him also a mortgage executed to said de- 
fendant by the complainant for the sum of $9,500; 
said mortgage to be payable in installments, and 
to draw interest at five per cent. from its date, 
said interest payable annually. If the defendant 
should neglect or refuse to execute and deliver 
said deed, then the decree was ordered to stand 
for and operate as a full and complete conveyanve 
to the complainant of all the right, title, and in- 
terest of defendant in and to said lots. The de- 
fendant appeals from such decree to this court. 
From a careful study of the record, I am satis- 
fied that the acceptances, two of them—the ones 
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mailed by complainant to Frederick and Cbilli- 
cothe—were received by tle defendant before the 
1st day of April, 1887. Iam also convinced that 
a tender of the money and the mortgage accord- 
ing to the terms of the contract was made to the 
defendant at Frederick, Md., as testified to by the 
complainant and Freeman. An examination of 
the original contract shows beyond doubt that the 
price of the lots was written originally as it now 
is, $17,500. The testimony of the defendant that 
Wilcox read it at $19,500, and that he supposed it 
was at that figure until he saw the contract at 
Frederick, is not satisfactory to me; and in the 
light of the general character of his evidence, 
~which is evasive and unreliable, I prefer to be- 
lieve the statements of the complainant in this 
wegard. We have it therefore settled that Cline 
executed the contract as it is, and knowing its 
full tenor and effect. Before the option expired 
he received a written acceptance of his offer by 
the complainant; ahd finally the complainant 
followed him to Frederick, and made a sufficient 
tender of performance of his part of the agree- 
ment. These facts being establishod, is there any 
reason why the decree of the court below should 
not be sustained and affirmed. 

It is claimed—First, that the contract or option 
is void for want of mutuality; second, that there 
‘was no valid acceptance, because the proposal 
eing delivered personally, and there being no 
amethod of acceptance prescribed, the acceptance 
‘was also required to be delivered personally. It 
is contended that there could be no acceptance 
‘by letter unless the proposal was by letter. It is 
true that by the option or proposal made by de- 
fendant the complainant was not bound to pur- 
chase or accept the proposition, and the contract 
was not mutual because it had not been completed. 
Like all other offers or proposals upon the part 
of one party in the course of negotiations with 
another, the written option in this case was not 
binding upon defendant until accepted, and he 
was at liberty to withdraw it at any time before 
acceptance; but, when accepted before such 
withdrawal, the contract was then completed and 
mutual; otherwise there seldom could be a con- 
tract of sale made. If the party making an offer 
to sell property in this way is not to be bound 
after acceptance because the offer was a unilateral 
promise or contract, then there could be no such 
thing as a valid contract based upon an offer and 
acceptance, unless the parties were together when 
the contract was made, and the offer and accept- 
ance were nearly, if not quite, simultaneous. The 
acceptance in this case was received by the de- 
fendant before he had withdrawn his offer or 
agreement to sell, and, after receiving the accept- 
ance, he failed to notify complainant that he did 
mot intend to stand by his offer. 

We think the facts show conclusively that the 
parties intended from the beginning that the ac- 
<ceptance should be transmitted by mail. ‘The 


complainant resided in Detroit, and the defendant 
at Frederick. No arrangement was made for their 





meeting for the purpose of acceptance or closing 
up the contract. And at no time did the defend- 
ant assign as a reason for the non-fulfillment of 
the contract on his part that the acceptance was 
not delivered personally to him, but he put his 
declination to execute a deed upon the ground 
that he had not received any ace¢eptance within 
the time specified in his proposal, and upon the 
further ground that he had been defrauded in the 
making of the same, as it was not read to him as 
written. ‘The decree, however, should be modi- 
fied. The defendant should not be required to 
warrant against any tax-claims or tax-deeds. 
The complainant will recover costs of both courts. 
The other justices concurred. 


Nore.—Every contract or agreement may be said to 
consist, in its final analysis, of an offer or proposal and 
an acceptance. The offer must be a proposal of con- 
tract, and not amere loose or general expression of 
purpose or intention.! It may prescribe the time, 
place and manner of acceptance.2. Where no time is 
specified, it must be accepted within a reasonable 
time. And it may generally be revoked at any time 
before acceptance,‘ even, it seems,where it purports to 
give a definite time for acceptance.5 But the revoca- 
tion to be good must be communicated before ac- 
ceptance, else the contract will be completed by the 
acceptance.6 Thus, a letter withdrawing a proposed 
contract will not effect a revocation where it is re- 
ceived after the mailing of a letter of acceptance.’ 

The acceptance must correspond witb the offer with- 
out condition or qualification. Thus, an offer to sell 
real estate, nothing being said as to the title, may be 
withdrawn, even after an acceptance conditioned upon 
a perfect title, because the acceptance being condi- 
tional, there is no complete or binding contract. So, 


1 Recknagle vy. Schualz, 33 N. W. Rep. (Ia.) 365; Week 
v. Tibold, 6 Roll. Abr. 6; Richards v. Richards, 46 Pa, St. 
78. See also, as to trade advertisements and the like, 
Moulton v. Kershaw, 59 Wis. 316; s.c.,48 Am. Rep. 516; 
Ashcroft v. Butterworth, 136 Mass. 511; Campbell v. 
Lambert, 36 La. Ann. 35; 8. c.,51 Am. Rep. 1; Harris v. 
Nickerson, L. R. 8 Q. B. 286. 

2 Maclay v. Harvey, 90 Ill. 525; Carr v. Duval, 14 Pet. 
77; Eliason v. Henshaw, 4 Wheat. 225. 

3 Chicago & G. E. Ry. Co. v. Dane, 43 N. Y. (4 Hand) 
240; Ferrier v. Storer, 63 Ia. 484; Averill v. Hedge, 12 
Conn. 424; Loring v. Boston, 7 Metc. 409; Ortman v. 
Weaver, 11 Fed. Rep. 358. 

4 Burton v. Shotwell,6 Cent, L. J. 31; 8. c.,13 Bush, 
(Ky.) 271; Craig v. Harper, 3 Cush. 158; Brown v. Rice, 
29 Mo. 352; McDonald v. Bewick, 51 Mich. 79. 

5 Cooke v. Oxley, 3 Term. Rep. 653; Routledge v. Grant, 
4 Bing. 653; Benj. on Sales (4th Am. Ed.) 59, § 41. But see 
R. R. Co. v. Bartlett, 3 Cush. 224, 228; 2 Kent’s Com. 477, 
and note. 

6 Byrne v. Van Tienhoven, 5 C. P. D. 344; Wheat v. 
Cross, 31 Md. 99; Stevenson v. McLean, 5 Q. B. D. 346. 

7 Kempner v. Cohn, 23 Rep. 104; 8. c., 58 Am. Rep. 775; 
8. C.,47 Ark. 519; Byrne v. Van Tienhoven, 42 L. P. (N. 
8.) 371. 

8Thomas v. Greenwood (Mich.), 37 N. W. Rep. 195; 
Strange v. Crowley, 7 West. Rep. (Mo.) 106; Stagg v. 
Compton, 81 Ind. 171; Baker v. Holt, 56 Wis. 100; Foster 
v. Ulman, 64 Md. 523; Derrick v. Monette, 73 Ala. 75; 
Falls Wire Mfg. Co. v. Broderick, 12 Mo. App. 378; James 
v. Mt. Hope Iron Co., 53 Me. 20. 

9 Corcoran v. White, 117 Ill. 118; 8. c.,57 Am. Rep. 858. 
But compare Hussey v. Home Payne, 4 App. Cas. 311, 
322. 
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where a resident of California sent a letter to a resi- 
dent of Iowa, offering him Iowa real estate at a certain 
price, an acceptance by telegram, stating that the 
money was at the order of the former at a certain bank 
in Iowa, was held insufficient, as the acceptance should 
have been to pay in California to the party there.!0 So 
an offer to buy a horse “‘if warranted sound and quiet 
in harness,” is not accepted by sending the horse with 
a warranty that it is “sound and quiet in double har- 
ness.”?11_ So, also, it has been held that an offer to sell 
from 2,000 to 5,000 tons of rails at a certain rate is not 
accepted by an order for 1,200 tons, and upon rejection 
of the order, an order for 2,000 tons will not revive 
the offer..2. And generally, one who has accepted an 
offer upon conditiun, and with modifications which are 
declined by the party making the proposal, cannot 
then hold the latter by withdrawing his modifications 
and offering to accept unconditionally. 

The contract is not, as a general rule, complete un- 
til the acceptance has, in some manner, been commu- 
nicated to the party making the proposal.’ But con- 
duct may of itself be sufficient to constitute or show 
an acceptance. 1t must, however, be unambiguous.!¢ 
And a letter of acceptance may bind the contract, al- 
though never received.!” 

Upon the subject of contracts by letters and tele- 
grams, the following rules may be stated as deduced 
from the authorities: 1. A contract may be made by 
letter as well as in any other way, and mere reference 
therein to a future formal contract to be drawn up, 
will not prevent the contract contained in the letters 
from being valid and binding if such was the intention 
of the parties.!*> 2. Where an offer is made by letter 
the cuntract is complete and binding from the time of 
posting the letter of acceptance. And this is true, 


10 Sawyer v. Brossart, 67 Ia. 678; 8. C.,56 Am. Rep. 371. 

ll Jordan v. Morton, 4 Mees. & W. 155. 

12 Minneapolis, etc. R. R. Co. v. Columbus, etc. Co., 119 
U. 8. 149. 

13 Ortman vy. Weaver, 11 Fed. Rep. 358. See also Nundy 
v. Matthews, 34 Hun (N. Y.), 74. But an acceptance 
coupled with a mere request, may be sufficient: Stotes- 
burg v. Massengle, 13 Mo. App. 221. 

14 White v. Corlies, 46 N. Y. 467; Beckwith v. Cheever, 
21 N. H. 41; Jennes v. Mt. Hope Iron Co., 53 Me. 20; 1 
Benj. on Sales (4th Am. ed.), §§ 41, 42. 

15 Hart v. Mills, 15 M. & W.£7; Levy v. Green, 8 E. & 
B. 575; Fairbanks v. Meyers, 98 Ind. 92; Mactier v. Frith, 
6 Wend. 103; 58. C., 21 Am. Dec. 262; 1 Benj. on Sales, 52, 
§ 38. 

16 Warner v. Willington, 3 Drew, 523, 533. 

17 Haas v. Myers, 20 Cent. L. J. 428, and authorities 
cited. Compare, however, authorities cited in note to 
that case. And to the same effect as that case, the care- 
fully considered case of Household, etc. Co. v. Grant, 41 
L. T. (N. 8.) 298, quoted in fullin note to Maclay v. Har- 
vey, 82 Am. Rep. 35, 41, where the dissenting opinion of 
Bramwell, L. J., is also given. Reported also in 9 Cent. 
L. J. 89, 291. And see comments in 10 Cent. L. J. 63. 

18 Bonnewell v. Jenkins, L. R. 8 Ch. Div. 70, 72; Cheney 
v. Eastern Transportation Line, 59 Md. 557; Blaney v. 
Hoke, 14 Ohio St. 292. But it is otherwise if the proposal 
and acceptance by letter are made “subject to the 
preparation and approval of a formal contract:” Winn 
v. Bull, L. R., 7 Ch. Div. 29; Hawkesworth v. Chaffey, 4 
L. T. (N. 8.) 72; Mayer v. McCreery, 26 N. Y. Weekly Dig. 
449. 

19 Abbott v. Shepard, 48 N. H. 14; Taylor v. Merchants’ 
Ins. Co., 9 How. 390; Mactier v. Frith, 6 Wend. 104; 8. c.. 
21 Am. Dec. 262; Bryant v. Booze, 55 Ga. 438; Moore v. 
Pierson, 6 Ia. 279; 8. Cc.,71 Am. Dec. 409. So when tele- 
gram is sent: Trevor v. Wood, 36 N. Y. 309; Utley v. 
Donaldson, 94 U. 8. 29. 





notwithstanding the letter of acceptance may be de- 
layed,2 provided it was posted in time, and the delay 
is not caused by the sender.2!_ But if undue delay or 
failure of delivery is caused by the fault of the sender 
of the letter of acceptance, the rule is otherwise.” 
Thus, in a recent case it was held that a contract of in- 
surance was not completed by depositing an unstamped 
letter of acceptance in the post-office, thus unduly de- 
laying its delivery. And where an offer is made by 
letter requiring an answer of “‘yes” or ‘‘no” by tele- 
gram, and stating that unless an answer is received by 
a certain date it shall be understood as ‘‘no,’’ the con- 
tract is dependent upon an actual receipt of the tele- 
gram on or before that date.24 3. Where de- 
lay in the delivery of a letter containing an 
offer is caused by the fault of the _ sender, 
it seems that, unless countermanded before ac- 
ceptance, the offer will be extended until it arrives.% 
And it was held in a recent case that, where an offer 
was made by telegram, the sender must bear the loss 
occasioned by an error therein made by the telegraph 
company.” 4. As already shown, the acceptance must 
be unconditional and within the time specified.” And 
it has been held that, where a written offer specifies 
the time within which it must be accepted, and before 
the expiration of such time the property so offered is 
contracted by the owner and maker of the original 
offer to be sold to a third person, if the person towhom 
the original offer was made becomes aware of such 
contract with the third person, he cannot thereafter 
accept, and thus make binding the original offer to 


himself. 
: W. F. ELLIoTT. 


20 Byrne v. Van Tienhoven, 10 Cent. L. J. 451; Dunlap 
v. Higgins, 1 H. L. Cas. 381; Wheat v. Cross, 31 Md. 99; 
8. C.. 1 Am. Rep. 28; Hend v. Higman, 70 Iowa, 406. 

21 Maclay v. Harvey, 90 Ill. 525; s. C., 32 Am. Rep. 35, 
and note, 40,51. 

22 Bryant v. Booze, 55 Ga. 438; Thayer v. Middlesex 
Mut. F. Ins. Co., 10 Pick. 326; Maclay v. Harvey, 90 Ill. 
525; 8. c., 9 Cent. L. J. 145. 

2% Blake v. Hamburg, etc., Ins. Co., 67 Tex. 160; 8. C., 60 
Am. Rep. 15. 

24 Lewis v. Browning, 130 Mass. 173. 

25 Adams vy. Lindsell, 1 B. & Ald. 681; Averill v. Hedge, 
12 Conn. 436. 

% Ayer v. West. U. Tel. Co., 1@ Atl. Rep. 497. 

27 See authorities cited in note 8, supra; also Andrews 
v. Garrett, 6 C. B. (N. 8.) 262; Bruce v. Pearson, 3 Johns. 
534; Baker v. Johnson Co., 37 Ia. 189; 1 Benj. on Sales, 
(4th Am. ed.) 53, 54; Linn v. McLean, 80 Ala. 360. 

2% Dickerson v. Dodds, 24 Weekly Rep. 594; 8. C., 3 Cent. 
L. J. 382. Whether this decisi would do away with 
the necessity of express notice of revovation in ordi- 
nary cases where knowledge is otherwise obtained, 
seems to be uncertain. See Pollock on Contr. 28, and 
compare Anson on Cont. 17. 
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Court of Appeals of New York, October 2, 1888, 


Contract— Telegraph Company— Telegram — Ficti- 
tious Address.—A person who has arranged to have a 
telegraphic dispatch addressed to him by a fictitious 
name, é. g., “Mentor,” can contract with the tele- 
graph company to have such message delivered to 
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him upon its receipt by the company, and the com- 
pany having so contracted to deliver the message is 
liable in damages to such party for its failure to de- 
liver the message. 


RuGeER, C. J., delivered the opinion of the court: 

The question involved in this appeal is raised 
by a demurrer to the complaint, alleging that it 
does not state facts sufficient to constitute a cause 
of action. Both the special and general terms 
sustained the demurrer, and ordered judgment 
for defendant. We are of the opinion, however, 
that the complaint does state a cause of action. 
It must be assumed, at the outset, that the facts 
stated therein, as well as such as may, by reason- 
able and fair intendment, be implied from the 
allegations made, are true. It is not sufficient to 
sustaiz a demurrer to show that the facts are im- 
perfectly or informally averred, or that the plead- 
ing lacks definiteness and precision, or that the 
material facts are argumentatively stated. Loril- 
lard v. Clyde, 86 N. Y. 384; Marie v. Garrison, 83 
N. Y. 14. If, from the facts stated, it appears 
that the defendant incurred a liability to the 
plaintiff, whether arising upon contract or from 
an cmission to perform some legal duty or obli- 
gation resting upon it, the complaint should be 
sustained, whether the plaintiff has set forth the 
legal inferences which may be implied from the 
facts stated or not. White v. Madison, 26 N. Y. 
117. The present system of pleading does not re- 
quire that the conclusions of law should be set 
forth in the pleading, provided the court can see, 
from any point of view, that the facts stated im- 
pose a legal obligation upon the defendant. Eno 
v. Woodworth, 4 N. Y. 249. The inquiries in this 
case are—First, whether the defendant was com- 
petent to enter into the contract alleged by the 
complaint to have been made; and, secondly, 
whether a valid contract was made between it and 
the plaintiff to do or perform the service under- 
taken by it. 

The first question may be briefly disposed of, as 
no point is made as to the competency of the de- 
fendant to contract to deliver telegraphic mes- 
sages to persons addressed; and the sole inquiry 
is therefore whether the complaint shows that it 
has made a valid contract to do so. The demurrer 
concedes that an agreement was made by which 
the defendant promised to deliver a message, ex- 
pected to be received by it from the plaintiff's 
agent in Paris, adddressed ‘‘Mentor, New York,”’ 

‘to the plaintiff at his residence, as soon as the 
same should come into its possession. The facts 
alleged show that the plaintiff had made arrange- 
ments with his agent in Paris to obtain informa- 
tion upon business, in which the plaintiff was 
solely interested, and transmit it by telegraph to 
New York to the address of ‘“‘Mentor.” It also 
appears that the message was really intended for 
the plaintiff, and that he was entitled to receive it 
from the defendant. The sole claim of the de- 
fendant, therefore, is reduced to the contention 
that the complaint does not show a good or suffi- 
cient consideration for its promise to deliver such 








message, and that no legal duty rested upon it to 
deliver such message to the plaintiff. We think 
that this complaint, under the rules of law appli- 
cable to questions raised by demurrers, does state 
a cause of action on the part of the plaintiff 
against the defendant. We can see no reason 
why the defendant is not liable to the plaintiff 
upon thecontract made by it with his agent in 
Paris for the transmission and delivery of the 
message. So far as appears, the plaintiff was the 
only party interested in the business to which the 
message related, and the only person who could 
be benefited by the performance of that contract. 
It is quite obvious from the averments in the 
complaint that the defendant secured possession 
of the message under a contract with the sender 
to transmit and deliver it to the person answering 
the description of its address, in New York. 
Baldwin v. Telegraph Co.,1 Lans. 125; Leonard 
v. Telegraph Co., 41 N. Y. 544. Ifthe defendant 
had been unable, by reason of the fictitious ad- 
dress, to identify the person for whom it was in- 
tended, it would have been a sufficient excuse for 
its non-delivery, but this difficulty was obviated 
before the duty of delivery fell upon the carrier, 
by the information given to axd accepted by it as 
satisfactory evidence of the identity of the person 
for whom it was intended. The rule that a prin- 
cipal is entitled to maintain an action upon a 
contract made by his agent with a third person, 
although the agency is not disclosed at the time 
of making the contract, has many illustrations in 
the reported cases, and is elementary law. Cole- 
man v. Bank, 53 N. Y. 388; Briggs v. Partridge, 
64 N. Y. 357; Ford v. Williams, 21 How. 288; 
Dykers v. Townsend, 24 N. Y. 57. This principle 
has been frequently applied in actions against 
telegraph companies, and is now the settled law 
of this country in respect to such corporations. 
De Rutte v. Telegraph Co., 1 Daly, 547; Leanard 
v. Telegraph Co., 41 N. Y. 544; Telegraph Co. v. 
Dryburg, 35°Pa. St. 300; Baldwin v. Telegraph 
Co., 1 Lans. 128. 

In Leonard v. Telegraph Co., an action was 
sustained on account of a change made in the 
language of a telegram passing between two of 
the plaintiff’s agents, by which a loss was inflicted 
upon their common principal. In Playford v. 
Telegraph Co., L.R. 4 Q. B. 706, in an action 
brought by the person receiving a message against 
the telegraph company for having negligently 
changed the terms of.the dispatch in course of 
transmission, whereby the plaintiff suffered dam- 
age by acting upon it as received, it was held that 
the company was under no contract obligation to 
the plaintiff to deliver the message correctly, ‘but 
it was conceded, if the senders had been the 
agents of the plaintiff in the business to which the 
message related, that a recovery could have been 
had. Some of the authorities in this country go 
still further, and hold that a telegraph company 
rests under a legal duty to the person to whom a 
message is addressed, when he is the party solely 
interested, to transmit it correctly, and deliver it 
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to him ; but itis unnecessary in this case to pass up- 
on that question, and we therefore express no opin- 
ion upon it. De Rutte v. Telegraph Co., supra; 
Wadsworth v. Telegraph Co., 8 S. W. Rep. 574. 
We are therefore of the opinion that the plaintiff 
could avail himself of the obligation of the origi- 
nal contract for the transmission of the message, 
and recover for a breach thereof such damages as 
he might be able to show he had suffered from 
the alleged breach. We are also of the opinion 
that, aside from the contract referred to, the 
complaint states a valid contract between the 
plaintiff and defendant made at New York, in 
anticipation of the arrival of the message at that 
place. It alleges that the plaintiff stated to the 
defendant that he was expecting a message from 
Paris, addressed ‘‘Mentor, New York,’’ and was 
the individual intended by such address, and re- 
quested the defendant to deliver it to him at his 
residence in that city. The plaintiff then offered 
to pay for such service in advance, which the de- 
fendant declined to accept, but entered plaintiff’s 
name in its register as that of a person entitled to 
receive messages addressed to ‘‘Mentor,’’ and 
promised to deliver such message, in accordance 
with such request, at plaintiff's residence, when 
received by it. That this was a service which the 
defendant was authorized to contract to perform 
is obvious from the usual course of telegraphic 
business, and the necessities of the case. The 
fact that the defendant had contracted with an- 
other person to transmit and deliver the same 
message, especially as it claims that it did not 
thereby come under any legal duty to the plaintiff 
to seek him out and deliver the message, would 
not preclude it from making a contract with the 
person addressed for a special mode of delivery 
to him. If the plaintiff, intending to go to a dis- 
tant city, had contracted with defendant to repeat 
such message to him there, could there be a doubt 
as to the validity of such a contract? And we 
think it equally within the contractual power of a 
telegraph company to agree to such special de- 
livery, either without or within the limits of its 
usual delivery, with the person expecting to re- 
ceive a particular message. It is said, however, 
that there is consideration alleged for this promise. 
If it can faisly be inferred from the facts alleged 
that the parties expected compensation to be made 
for the services promised, and the payment of 
such agreed compensation could be enforced by 
the promisee, a sufficient consideration appears for 

he undertaking. There is no doubt but that re- 
ciprocal promises are a valuable consideration for 
each other, and that the law will usually imply a 
promise to pay for valuable services rendered to a 
party upon his request. Pol. Cont. 161; Coleman 
v. Eyre, 45 N. Y. 38; Briggs v. Tillotson, 8 Johns. 
235. That it was expected by the parties that the 
plaintiff should pay for the delivery of the mes- 
sage is obvious from his offer to do so in advance, 
and, although this was waived by the defendant, 
that did not preclude it from demanding and en- 
forcing the collection of payment for services 





performed by it in pursuance of plaintiff’s request. 
If the complaint had in terms alleged a promise 
to pay for such services, this would have author- 
ized a finding of such promise upon proof of the 
facts stated in the complaint, and we think that, 
upon a demurrer, the law will imply such a prom- 
ise, and that the complaint must therefore be held 
to have alleged a good cause of action. Marie v 
Garrison, supra; Eno vy. Woodworth, supra; Jus- 
tice v. Lang, 52 N. Y. 323. For the reasons 
stated, we think the demurrer should have been 
overruled. The judgments of the courts below 
should be reversed, and the demurrer overruled, 
and the defendant have leave to answer the com- 
plaint upon payment of all costs and disburse- 
ments accruing since the demurrer was interposed. 
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1. ABATEMENT—Plea—Non-jonder — Verification. 
In Rhode Island it is not necessary that a plea in abate- 
ment, alleging the non-joinder of a joint promisor, 
should be verified by affidavit. — National, etc. Co. v. 
Adams, etc. Co., 8. CO. BR. I., Oct. 4, 1888; 15 Atl. Rep. 768. 

2. APPEAL—Appealable Order — Special Proceedings, 
—— Anorder made at a general term reversing the 
decision of a surrogate’s court, and remading the cause 
for an accounting is not a final order which will author- 
ize an appeal to the court of appeals. — In re Latz’s Es- 
tate, N. Y. Ot. App., Oct. 2, 1888; 18 N. E. Rep, 260. 
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3, APPEAL—Assignment of Errors. Where, in the 
assignment of errors, it is asserted, that the decis- 
ion is against law, and no particulars are specified in 
which the evidence is sufficient, the evidence cannot be 
considered on appeal.— Malone v. Del Norte County, 8. C- 
Cal., Oct. 23, 1888; 19 Pac. Rep. 422. 

4. APPEAL—Bill of Review—Time. A petition for 
appeal from a final deecree, refusing a bill of review of 
a final decree, rendered more than twelve months be- 
fore, or refusing permission to file it, must, under 
Virginia law, be presented within six months after such 
refusal. — Jordan v. Cunningham, 8. C. App. Va., Sept. 20, 
1888; 7 8. E. Rep. 540. 

5 APPEAL—Certificate—Review. Under Wyoming 
law, an order of the district court, certifying that there 
isan important question in the cause, but not stating 
the question, brings up nothing for determination. — 
Corey v. Corey, 8.C. Wy. Ter., Sept. 1, 1888; 19 Pac. Rep. 
443. 

6. APPEAL — Failure to Instruct. A failure to in- 
struct on some of the issues cannot be assigned for 
error, when it does not appear that the court’s attention 
was called thereto, or that there is evidence to support 
them.—- Blackwell v. Hunnicutt, 8. C. Tex., Nov. 28, 1887; 9 
8S. W. Rep. 817. 

7. APPEAL—Jurisdictional Amount. In an action 
against an administrator’s sureties, where the amount 
in his hands has been ascertained, no appeal lies in 
favor of a creditor, whose share therein falls below the 
jurisdictional amount, nor can several claims of dis- 
tinct and independent creditors be united therefor. — 
Hartsook v. Crawford, 8. C. App. Va., Sept. 20, 1888; 78. E. 
Rep. 538. 


8. APPEAL—New Trial — Review. The appellate 
court in reviewing an order granting a new trial is not 
confined to the reasons given by the trial court, but 
such order will be affirmed if it can be justified on any 
of the grounds on which the motion was based.—Nalley 
v. McDonald, 8. C. Cal., Oct. 25, 1888; 19 Pac. Rep. 418. 


9. APPEAL — Review. A claim of right under an 
act of congress, made for the first time on motion for 
rehearing in the court of appeals, will not be consid- 
ered. It should have been made at the trial. — Chappell 
v. Bradshaw, Md. Ct, App., March 27, 1888; 15 Atl. Rep. 
762. 

10, APPEAL— Review — Objections. An objection 
first urged in the supreme court, that the trial court 
erred in failing to find separately the facts and the con- 
clusions of law and in stating evidence instead of ulti- 
mate facts, will not be considered. — Ash v. Scott, 8. C. 
Iowa, Oct. 25, 1887; 39 N. W. Rep. 924. 

1l. APPEAL—Review—Presumptions. Where the 
transcript shows no evidence on the subject of the 
alleged erroneous rulings, the presumption is that they 
were correct.— Campbell v. Walis, 8. C. Cal., Oct. 23, 1888; 
19 Pac. Rep. 427. 


12. APPEAL—Statute. Where, upon the pleadings 
and judgment, it appears that the decision did not in- 
volve the construction or validity of the statute, but 
only matters of ordinary jurisdiction: Held, that the 
case did not authorize an appeal to the supreme court 
of Illinois in the first instance. — Pearson v. Zehr, 8. C. 
Ill., Sept. 27, 1868; 18 N. E. Rep. 204. 

13. APPEAL—Weight of Evidence. On the special 
and peculiar facts of this case a new trial ought to be 
granted, and the same is ordered. — Hewitt v. Tumlin, 8. 
C. Ga., March 3, 1888; 7 8. E. Rep. 544. 

14. ARREST—Trespasser. Where an officer making 
a lawful arrest fails to return the warrant according to 
law, he becomes a trespasser ab initio, but the party 
assisting him does not become such trespasser. — Dehm 
v. Hinman, 8. OC. E. Conn., Dec. 5, 1887; 15 Atl. Rep. 741. 


15. ASSIGNMENT—Creditors — Fraud — Assignee. 
Circumstances stated under which the assignee in an 
assignment for the benefit of creditors was held not to 
be liable for money collected by the brother of the 
assignor with the consent of the assignor,in fraud of 












































the creditors.—In re Cornell, N. Y. Ct. App., Oct. 2, 1888; 
18 N. E. Rep. 142. 

16. ASSIGNMENT FOR CREDITORS—Preferences. An 
assignment for the benefit of creditors, preferring em- 
ployees, executed in, and by a‘citizen of New York, 
conveying property in South Carolina, is void, though 
by New York law such preferences are required and 
though none of the creditors attacking it reside in South 
Carolina. — Sheldonv. Blantvelt,8. C. 8. Car., Oct. 23, 
1888; 7S. E. Rep. 593. 

17. ASSIGNMENT FOR CREDITORS—Preference— Setting 
Aside. Under South Carolina law, declaring con- 
veyances by an insolvent to acreditor within ninety 
days prior to making an assignment for the benefit of 
creditors to be void in certain cases,the assignee may 
sue for the value of such property, not only the creditor 
but any person receiving it.— Wagener v. Boynton, 8. C. 8. 
Car., Oct. 12, 1888; 78. E. Rep. 481. 

18. ATTACHMENT—Bond— Claimant. —— A bond, given 
under the law of Texas in force in February 1885, by a 
claimant of property levied on under two attachments, 
should be payable to both plaintiffs.— Peters S. & H. Co. 
v. Schoelhopf, 8. C. Tex., Oct. 16, 1888; 9S. W. Rep. 336. 


19. ATTACHMENT—Garnishment— Process—Service.—— 
Construction of Connecticut statutes relative to the 
service of process in cases of foreign attachment. 
Service of a copy of the attachment upon the agent of 
defendant is not necessary. Service upon the garnishee 
is sufficient.—Fuller v. Foote, 8. C. E. Conn., Dec. 30, 1887 ; 
15 Atl. Rep. 760. 

20. BANKS AND BANKING—Partnership— Evidence.—— 
Circumstances stated under which it was held that the 
evidence was sufficient to show that the defendant 
whose name appeared on the windows of a private 
bank as a director, and upon cards lying upon the 
counters of the bank, was a partner in the bank.— Rog- 
ers v. Murray, N. Y. Ct. App., Oct. 2, 1888; 18 N. E. Rep. 
261. 

21. BILLS AND NOTES — Forgery — Limitations. 
When a bank paysa note, payable to the orderof a 
particular person, whose indorsement thereon is 
forged, but both the bank and the holder supposeit to 
be genuine, the right of the bank to recover the money 
from such holder accrues at once, and, under New York 
laws, is barred in six years.—Leather M. N. Bank v. Mer- 
chants’ N. Bank, U. 8. 8. C., Oct. 22, 1888;98. O. Rep. 3. 

22. BOUNDARIES— Adverse Possession — Title. It 
takes an adverse, and not a friendly holding of land to 
acquire a title thereto by possession.—Rugles v. Fannian, 
Ky. Ct. App., Oct. 2, 1888; 9S. W. Rep. 378. 

23. BOUNDARIES—Evidence—Ofificer. Where,in a 
question of boundary, the location of an old lien be- 
comes material, the evidence of the “borough regula- 
tor” is competent and admissible.—Kaupt v. Kaupt, 8. C. 
Penn., Oct. 1, 1888; 18 N. E. Rep. 700. 

%. BOUNDARIES—Private Estates—Hearsay. De- 
clarations of deceased persons, who appear to have 
been in a situation to know and are not interested, are 
admitted on questions of boundary between private 
estates.— Taylor v. Glenn, 8. C. 8. Car., Sept. 26, 1888; 78. 
E. Rep. 483. 

25. BrIpGEs — County. A county in Michigan is 
not required to maintain or repair a bridge, though 
many years previously the legislature by special act 
authorized the county to rebuild the bridge and appro- 
priated funds therefor. — Delta L. Co. v. Board of Audi- 
tors, 8. C. Mich., Oct. 19, 1888; 40 N. W. Rep. 1. 

26. CARRIERS— Intoxicated Passenger — Care. —~— A 
railroad need exercise no higher degree of care toward 
aperson partially intoxicated than toward persons 
not intoxicated. — Missouri P. R. R. v. Evans, 8. C. Tex., 
Oct, 12, 1888; 9S. W. Rep. 320. 

27. CARRIERS—Negligence—Exemplary Damages. 


























A railway company is liable in exemplary damages for 
the malicious, oppressive, or reckless negligence of its 
servants, without regard to whether such negligence 
was authorized or approved by the company, or showed 
reckless or criminal misconduct on its part.— Quinanv 
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South Carolina R. R.,8. C. 8. Car., Oct. 11, 1888; 78, E. 
Rep. 614. 

28. CARRIERS—Refusal to Carry — Damages.—Where 
arailway company refuses to carry goods out of ill- 
will, or in willful disregard of the rights of persons of- 
fering them, exemplary damages may be given. — 
Avinger v. South Carolina R. R., 8. C.8. Car., Sept. 28, 1888; 
78. E. Rep. 493. 

29. CARRIERS OF PASSENGERS — Contributory Negli- 
gence. A passenger injured by the starting of the 
train by being thrown down is not entitled to recover 
damages if he was standing on the platform and the 
train was started with no unnecessary jerk. — Torrey v. 
Boston, etc. Co., 8. J.C. Mass., Oct. 18, 1888; 18 N. E. Rep. 
213. 

30. CHATTEL MORTGAGE — Assignment for Creditors — 
Construction. Where a debtor owed his creditor 
$980.79 and gave hima chattel mortgage on property 
worth $2,500 receiving an additional advance of $600, 
the creditor agreeing to sell the property and after de- 
ducting $200 for his services in doing so to pay the re- 
mainder to the debtor: Held, that the instrument was 
a chattel mortgage and not an assignment for the 
benefit of creditors. — Brown v. Gutherie, N. Y. Ct. App., 
Oct. 2, 1888; 18 N. E. Rep. 264. 


31. CHATTEL MORTGAGE—Growing Timber.—-A mortg- 
age of growing timber to be cut and removed from the 
freehold is a mortgage of personal property and good 
as a chattel mortgage. — Boykin v. Rosenfield, 8. C. Tex., 
Oct. 28, 1887; 9S. W. Rep. 318. 

32. CHATTEL MORTGAGE — Recording — Acknowledg- 
ment.—A chattel mortgage filed and deposited with the 
clerk of the proper county need not, under Texas law, 








. be acknowledged. — Hick v. Ross, 8. C. Tex., Oct. 12, 1888; 


98. W. Rep. 315. 

83. CONSTITUTIONAL LAW — Local Statutes — Special 
Acts—Fences. Construction of statutes ot Pennsyl- 
vania relative to fences. The act of Pennsylvania 
June 23, 1885, relating to fences declared unconstitu- 
tional. — Frost v. Cherry, 8. C. Penn., Oct. 17, 1888; 15 Atl. 
Rep 782. 


34. CONTRACTS—Buildings—Competitive Designs. 
Under the circular issued inviting bids from architects, 
the defendant was at liberty, after taking the opinions 
of experts, to ignore their action and erect such build- 
ing as it chose.— Donaldson v. Detroit Museum, S.C. Mich., 
Oct. 19, 1888; 40 N. W. Rep. 33. 


35. CONTRACTS— Performance. Under a contract 
where A agrees to deliver for B such of his logs as he 
might deem fit for a certain market, it is B’s duty to 
designate such logs, and if he leaves the selection to 
others he cannot complain of the fair exercise of their 
judgment. — Maltby v. Plummer, 8. C. Mich., Oct. 19, 1888; 
40 N. W. Rep. 3. 

36. CoNnvicTs—Hiring. The Kentecky law, author- 
izing the hiring out of convicts is constitutional, and 
the hirer who sublets such convicts may recover for 
their labor. — Masonv. Main J. M. C. Co. Ky. Ct. App., 
Oct, 13, 1888; 9 8. W. Rep. 391. 


37. CORPORATION — Association — Stockholders — Es- 
toppel. Where a corporation was formed to pur- 
chase land, the stockholders contributing to the 
purchase money, and the corporation was subsequently 
abandoned and a private association formed, all the 
stockholders being members, the president and direct- 
ors of the corporation conveying the land toa trustee 
to hold for the association: Held, that the conveyance 
of the trustee estopped the stockholders from denying 
the validity of the title derived by the purchaser from 
the trustee.—Hull v. Glover, 8. C. Ill., Oct. 2, 1888; 18 N. E. 
Rep. 198. 


38. COUNTIES—Attorneys—Fees. It is not error to 
refuse an attory an allowance of a fee against a county 
for services in a suit, wherein the county collector of 
taxes was u party,it not being shown that he was ap- 
pointed by order of court, under Arkansas law.—Simons 
v. Chicot County, 8. C. Ark., Oct. 13, 1888; 9 S. W. Rep. 308. 


























39. CoUNTIES—Warrants— Notice of Payment. An 
affidavit of the publication of a notice, that county 
warrants have been called, which fails to show that the 
requirements of the law have been complied with 
therein, is insufficient proof of due publication of such 
notice so as to affect warrants not presented on the 
specified day. — Gibney v. Crawford, 8. C. Ark., Oct. 20, 
1888; 9 S. W. Rep. 309. 

40. COUNTY OFFICERS—Quo Warranto—Pleading. 
In a quo warranto proceeding against alleged county 
commissioners, the com}.laint was held to be defective 
because it did not allege the time when the term of the 
commissioners began, and was in other respects not in 
accordance with the statute of the State. — State v. Bell, 
8. C. Ind., Oct. 12, 1888; 18 N. E. Rep. 263. 

41. CRIMINAL Law—Appeal—Review. In acriminal 
prosecution the denial of a motion for new trial, on the 
ground of insufficiency of evidence, wilenot be reviewed 
on appeal, if the bill of exceptions does not show that 
it contained all the evidence. — Sazon v. State, 8. C. Ind.,. 
Oct. 12, 1888; 18 N. E. Rep. 268. 

42. CRIMINAL Law—Appeal— Supervisory Power. 
The sentence. showing an abuse of the discretion 
vested in the circuit judge, the judgment was reversed 
and a new trial granted. — People v. Murray, 8. C. Mich., 
Oct. 19, 1888 ; 40 N. W. Rep. 29. 

43. CRIMINAL Law—Civil Rights—Indictment. An 
indictment for excluding persons from admission to a 
place of amusement because of race, etc., which follows 
the fterms of the statute is insufficient, although it 
does not state how such persons were excluded.—Peo- 
ple v. King, N. Y. Ct.App., Oct. 2, 1888; 18 N. E. Rep. 245. 

44. CRIMINAL LAw—Co-defendant— Examination. 
On atrial for murder a witness, who had been indicted 
with defendant, convicted and pardoned, was asked, 
against defendant’s objection, if he had not been sen- 
tenced to the penitentiary for ten years for the same 
offense: Held, that defendant should have been allowed 
to show that neither he nor the witness testified at a 
trial of the witness. — Chettendem v. Com., Ky. Ct. App., 
Sept. 20, 1888; 9S. W. Rep. 386. 

45. CRIMINAL Law — Evidence — Intoxicating Liquors. 
Where an officer seized beer and sent a pint bottle 
of it to the State assayer by express: Held, that these 
facts constituted sufficient evidence that beer so re- 
ceived and analized was a sample of the beer so seized 
by the officer.— Commonwealth v. Kendrick, 8. J. C. Mass., 
Oct. 18, 1888; 18 N. E. Rep. 230. 

46. CRIMINAL Law — Evidence — Secondary. It is 
competent to show possession of an outstanding crop 
as prima facie evidence of ownership, though the title 
might be proved by a written conveyance. — Morris v. 
State, 8. C. Ala., Dacember Term, 1887; 4 South Rep. 912. 

47. CRIMINAL Law — Jury — Special Venire. Ina 
murder case, when both the petit and general jury 
boxes are exhausted, the district court can order an 
open venire to complete the jury. — Carter v. Ter., 8. C. 
Wy. Ter., Sept. 1888; 19 Pac. Rep. 443. 

48. CRIMINAL Law—Larceny—Description. A de- 
scription of the property stolen in an indictment for 
larceny, aS some bottled beer of the value of two 
dollars, is insufficient, and a motion in arrest of judg- 
ment will be sustained.—Statev. Hoyer, 8. C. La., Oct. 17, 
1888 ; 4 South. Rep. 899. . 

49. CRIMINAL Law — Murder — Instructions. The 
refusal to charge in a murder trial that the jury may 
find a verdict of manslaughter, is, under Louisiana law, 
afatalerror. — State v. Brown, 8.C. La., Oct. 18, 1888; 4 
South. Rep. 897. 

50. CRIMINAL LAaw—Perjury—Information. An in- 
formation for perjury is insufficient, where there is no 
allegation that the false testimony was given in any 
cause, matter, or proceeding, before any court, tribu- 
nal, public body or officer.—State v. Ayer, 8. C. Kan., Oct. 
6, 1888; 19 Pac. Rep. 403. 

51. CRIMINAL Law — Presentment of Information — 
Oath. The personal presentation by the corpora- 
tion counsel of an information signed by him, in which. 









































j 
| 
t 
i 
| 
i 
{ 





582 THE CENTRAL LAW JOURNAL. No. 24 








it is stated itis made on his oath of office, will be re- 
garded as the actual taking of the official oath required 
from him.—In re Jager, 8. C. 8. Car., Oct. 19, 1888;78. E. 
Rep. 605. 

52. DEATH — Pecuniary Damage. Under South 
Carolina law, in an action for negligently killing plaint- 
iff’s intestate itis not necessary to prove that dece- 
dent’s children, for whom the action is brought, were 
pecuniarily damaged, nor as to the pecuniary value of 
decedent’s services. — Petrie v. Columbia ¢ G. R. R., 8. C. 
8. Car., Oct. 9, 1888; 78. E. Rep. 515. 

58. DEED—Estate Granted. A deed of gift from a 
father to his daughter conveyed certain property to her 
and the lawful heirs of her body begotten, to her and 
their sole and separate use, and free from all debts of 
her present or any future husband, to have and to hold 
unto her and her heirs, to her and them, and their own 
proper use forewer in fee-simple, and warranting title 
to her and her heirs and assigns: Held, that the abso- 

ute fee passed to the daughter alone.—Zwing v. Schrop- 
shire, 8. C. Ga., July 11, 1888; 7 8. E. Rep. 554. 


54. DEEDS—Repugnant Habendum Clause. —— Where 
an old man conveyed his estate to his son, the haben- 
dum clause, which was evidently inconsistent with the 
estate granted, was held to be void. — Smith v. Smith, 8. 
C. Mich., Oct. 19, 1888; 40 N. W. Rep. 21. 


55. DEPOSITION— Notary — Contempt. A patty, 
residing in the county where an action is brought, may 
be compelled to give his deposition therein before trial, 
and if he refuses to answer a question solely because 
30 instructed by counsel, the notary may commit him 
for contempt. — Inre Merkie, 8. C. Kan., Oct. 6, 1888; 19 
Pac. Rep. 401. 

56. DIVORCE—Judgment— Entry after Death. The 
rendition and entry in the minutes of a judgment of 
divorce on default, without findings, are effectual to 
dissolve the marriage from the time thereof, and the 
entry of the judgment nunc pro tunc after plaintiff's 
death is not error.—Jn re Cook’s Bstate, 8. C. Cal., Oct. 23 
1888; 19 Pac. Rep. 431. 


57. DOWER— Mining Lease. Where land is leased 
on a mining lease for ninety-nine years, the widow of 
the owner is entitled to one-third of the royalty as her 
dower interest till the mineral is exhausted, when she 
is entitled to the use of one-third of her husband's 
interest in the land itself.—Clift v. Clift, 8. C. Tenn., Oct. 
18, 1888; 9 S. W. Rep. 360. 

58. DRAINAGE—Appeal — Assessment. Construc- 
tion of Illinois statutes relative to drainage and the 
right of appeal from assessments made under those 
statutes. — Howard v. Shaw, 8. C. Ill., Sept. 27, 1888; 18 N. 
E. Rep. 313. 

59. EASEMENT— Extinguishment — Non-user — Aban- 
donment. Circumstances stated under which it 
was held that non-user for twenty years of an ease- 
ment to take water from a spring by pipes, constituted 
an abandonment ef the easement.—Snell v. Levitt, N. Y. 
Ot. App., Oct. 26, 1888; 18 N. E. Rep. 370. 

60. EASEMENT—Repair. Where the owner of land 
upon which there was a well, sold part of the land and 
gave the purchaser the right to use the water of the 
well while he contributed toits repair: Held, that he 
was bound to a subsequent owner of the well to con- 
tribute to its repair, although he had overpaid the 
former owner.—Sherman v. Congdon, 8. C. E. Conn., July 
7, 1888; 15 Atl. Rep. 754. 


61. EASEMENT—Way—Right of Way—Limitation. 
Atenant at will holding by parol lease, land to which 
was appurtenant a right of way over adjacent premises 
and having enjoyed it for twenty years, may maintain 
an action for obstruction to the right of way.— Hamilton 

v. Dennison, 8. C. E. Conn., Jan 18, 1888; 15 Atl. Rep. 748. 

62, EJECTMENT—Declarati Pe fi In an 
action to recover land defendants may show the con- 
versation of their ancestor had at the time with a per- 
son whom he removed from the land, as part of the res 
gestae, to explain an act done under a claim of owner- 






































ship.— Bunch v. Bridges, 8. C. N. Car., Oct. 15, 1888; 78. E. 
Rep. 584. 

63, EJECTMENT—Title—Representative. One suing 
in his individual capacity is entitled to recover on a 
patent issued to him ina representative capacity.—Bur- 
ling v. Thompkins, 8. C. Cal., Oct. 23, 1888; 19 Pac. Rep. 429. 

64. EJECTMENT — Title— Same Source. Where 
plaintiffs claim land as heirs of A, and defendant claims 
under a purchaser from A’s estate, plaintiffs may re- 
cover on showing that the sale, under which defendant 
claims, was invalid.—Johnson v. Cobb, 8. C.8. Car., Oct. 
11, 1888; 78. E. Rep. 601. 

65. Equity — Jurisdiction — Fraud —Mistake. Cir- 
cumstances stated, under which it was held that equity 
will not relieve on the ground of mistake or fraud, when 
the parties in the purchase of lands have relied upon a 
rough diagram of the lot of land sold, instead of the 
government survey.—Schwass v. Hershey, 8. C. Ill., Oct. 2, 
1888; 18 N. E. Rep. 272. 


66. Equiry—Reference—Pleas in Bar. To a mo- 
tion for an accounting, defendant pleaded settlement. 
Plaintiff alleged matters to invalidate the settlement, 
which defendant denied and alleged matters validating 
the settlement: Held, that the issues raised by the plea 
must be tried before a reference is ordered against de- 
fendant’s objection.—Bridgers v. Bridgers, 8. C. N. Car., 
Oct. 15, 1888; 78. E. Rep. 586. 


67. Equiry—Sale under Decree—Cancellation. On 
a petition to set aside a sale of land under a decree, 
made twelve years thereafter, it appearing that the 
money had been paid, the sale should be set aside and 
satisfaction entered.—Jves v. Rice, 8. C. Ala., December 
Term, 1887; 4 South. Rep. 912. 


68. EMBLEMENTS—Lease—Tenancy for Life. The 
lessee of a life tenant has a right to gather, after the 
death of the lessor, the crops sown in his life-time, al- 
though he knew that the lessor would die before the 
crop was matured.— Bradley v. Bailey, 8. C. Err. Conn., 
Jan. 18, 1888; 15 Atl. Rep. 746. 


69. ESTOPPEL—In Pais—Contract — Modification. 
Circumstances stated in which it was held that, under 
the contract for the purchase of wood, plaintiff was 
estopped from denying that the person holding the 
right to cut the wood had five years from a certain 
date to take the wood off the premises, the estoppel 
being caused by his acquiescence in a statement made 
in his presence by the trustee of the original purchaser 
to the defendant in this action.—Main v. Brown, 8. C. 
Err. Conn., Dec. 16, 1887; 15 Atl. Rep. 743. 

70. EVIDENCE—Ancient Instrument—Sheriff’s Deed.— 
A sheriff’s deed is not admissible as au ancient instru- 
ment, when it fails to recite from what court or county 
it issued, and where the judgment and execution on 
which it issued are not produced nor accounted for.— 
French v. McGinnis, 8. C. Tex., Oct. 28, 1887; 9S. W. Rep. 
323. 

71. EVIDENCE—Bond—Books. In an action by a 
township against its treasurer for funds unaccounted 
for, defendant’s books and the evid of bers of 
the board who examined the accounts are admissible. 
— Town of Otsego Lake v. Kinsten, 8. C. Mich., Oct. 19, 1888; 
40 N. W. Rep. 26. 

72. EVIDENCE— Deceased Person—Distributee.—— The 
distributee of an estate is so fara “representative” of 
the deceased that evidence of the declaration of the de- 
ceased may be given in evidence against him in an ac- 
tion involving his liability as distributee.—Pizley v. 
Eddy, 8. C. Err. Conn., Sept. 21, 1888; 15 Atl. Rep. 758. 


73. EVIDENCE — Declarations. —— In an action for 
wages alleged to be due from defendant to plaintiff, 
declarations of defendant, not made in the presence of 
the plaintiff nor conveyed to him, are not admissible in 
evidence.—Kurtz v. Haines, 8.0. Penn., Oct. 1, 1888; 15 
Atl. Rep. 716. 

74. EVIDENCE—Handwriting—Writings.———_On a plea 
of non est factum, the signatures of defendant’s testator 
to other writings being proved genuine, and witnesses 
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having testified as to whether such signatures corre- 
spond with the one in controversy, itis not proper to 
submit the other writings to the jury for their inspec- 
tion and comparison.—Fuller v. Fox, 8. 0. N. Oar., Oct. 
15, 1888; 7S. E. Rep. 589. 

75. EXECUTION—Return—Amendment. A sheriff 
should be allowed to amend his return on an execution 
to correct mistakes or errors from inadvertence, but 
the court should act with care and much caution.— 
Williams v. Weaver, 8. C. N. Car., Oct. 16, 1888; 7S. E. Rep. 
565. 

76. EXECUTION — Satisfaction. Where, upon an 
execution, the sheriff collects money enough to satisfy 
it and pays it into court, and by consent the money is 
deposited in a bank which fails, the execution is satis- 
fied.—Cake v. Bird, 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 
774. 

77. EXECUTORS—Legatees — Overpayment. When 
the executor refuses to sue for the overpayment on a 
legacy, the other legatees may sue in equity for it, and 
the circuit court has jurisdiction.—Miller v. Stark, 8. C. 
Car., Oct. 9, 1888; 78. E. Rep. 501. 

78. EXECUTORS—Sale of Land — Limitations. Be- 
fore July 1, 1869, there was no statute of limitations in 
North Carolina relating to a proceeding by an admin- 
istrator to sell land descended to an heir to pay debts 
of the intestate.—Glover v. Flowers, 8. O. N. Car.. Oct. 15, 
1888; 7S. E. Rep. 579. 

79. FACTORS AND BROKERS—Real Estate Agents—Com- 
mission. Evidence held insufficient to justify a re- 
covery of an agent’s commissions for selling real es- 
tate.— Putnam v. How, 8. C. Minn., Nov. 12, 1888; 40 N. W. 
Rep. 258. 

80. FACTORS AND BROKERS—Real Estate Agent—Con- 
tract. Where a broker is authorized to sell land for 
$15,000, half cash, and he sells for $15,0(0, all cash, the 
sale is in accordance with the authority given, and 
the broker is entitled to his commissions. — Witherell v. 
Murphy, 8. J. C. Mass., Oct. 18, 1888; 18 N. E. Rep. 215. 

81. FIXTURES—Landlord and Tenant — Lease — Con- 
struction. Where a lease provided that any im- 
provement made uhon the ieased premises should 
inure to the benefit of the property, it was held, never- 
theless, that an engine and engine-house adjacent to 
the factory on the premises and used in its business 
were trade fixtures, and could be removed by the ten- 
ant upon the expiration of the lease.—Smith v. Whitney, 
8. J. C. Mass., Oct. 19, 1888; 18 N. E. Rep. 229. 


82. FIXTURES—Mortgage—Machinery. Machinery 
placed in a mortgaged factory to increase its value and 
be used in the business, constitutes fixtures, and can- 
not be removed without the mortgagee’s consent.— 
Southbridge, etc. Co. v. Mason, 8. J. O. Mass., Oct. 19, 1888 ; 
18 N. E. Rep. 406. 

83. FORCIBLE ENTRY AND DETAINER. Where a 
party in possession of real estate has an interest in the 
land itself, which only a court of common law jurisdic- 
tion can determine, an action of forcible entry and-de- 
tainer will not lie against him.—Maloy v. Malloy, 8. C. 
Neb., Nov. 7, 1888; 40 N. W. Rep. 285. 

84. FORCIBLE ENTRY AND DETAINER — Possession.— 
Plaintiff, without paper title, occupied during harvest 
time a portion of the land, which he farmed, and upon 
his return home left some furniture in a house on it and 
some implements in a barn. Defendant, claiming to 
pre-empt the land, built a house and moved into it, but 
took no possession of the improved part: Held, thata 
verdict for defendant was proper.—McCormick v. Sheri- 
dan, 8. C. Cal., Oct. 23, 1888; 19 Pac. Rep. 419. 

85. FrRauDs—Statute of—Agent—Oral Authority.—— 
Under Kentucky law, a surety is not liable on promis- 
sory notes to which his name was signed by the prin- 
cipal obligor, acting under an oral authority.—First N. 





























Bank v. Gaines, Ky. Ct. App., Oct. 13, 1888; 9 8. W. Rep. 396. 


8. FRauDs—Statnte of—Growing Fruit. A con- 
tract for the sale of growing fruit is not within the 
statute of frauds.— Vulicerich v. Skinner, 8. C. Cal., Oct. 
28, 1888; 19 Pac. Rep. 424. 








87. FRauDs—Statute of — Part Performance.——— To 
obtain from filing a claim to a disputed mine and to re- 
linquish possession thereof, on a verbal promise to 
procure a patent and convey a half interest, is not such 
part performance as will satisfy the statute of frauds. 
—Duceie v. Ford, 8.0. Mont., Sept. 15, 1888; 19 Pac. Rep. 
414. 

88. FRAUDULENT CONVEYANCES—Grantee—Trespass.— 
The grantee of land, conveyed in fraud of creditors, 
can recover damages for its use and detention against 
trespassers, who huve attomed to the purchaser at a 
judicial sale for a debt of the fraudulent grantor, up to 
the time of such attomment.—Saunders v. Lee, 8. C. N. 
Car., Oct. 15, 1888; 78. E. Rep. 590. 

89. GirTs—Parol Gifts—Adverse Possession—Jury.— 
Where a party has been in possession of land under a 
parol gift from the owner for more than twenty years, 
and is sued by the owner or his representative, it is 
error for the court to direct a verdict for the demand- 
ant.— Wheeler v. Laird, 8. J. C. Mass., Oct. 18, 1888 ; 18 N. E. 
Rep. 212. 

90. HigHway—Defective Highway — Negligence. 
Circumstances stated under which it was held to be a 
question for the jury whether a woman, walking on 
the defective side of a highway, she being aware of the 
defect, in the night time, for fear of meeting strangers, 
was therein guilty of negligence.— Kelly v. Town of 
Blackstone, 8. J. C. Mass., Oct. 18, 1888; 18 N. E. Rep. 217. 

91. Highway — Relocation — Damages. Where a 
highway is relocated under the forms of law, the jury 
stating in its return that no damages were claimed or 
allowed, the city is nevertheless liable for damages 
afterwards suffered in consequence of the relocation.— 
Brigham v. City of Worcester, 8. J.C. Mass., Oct. 18, 1888; 18 
N. E. Rep. 220. 

92. Highway — Repair — Town. Construction of 
Massachusetts statute relative to the repairs of high- 
ways and the liability of the town for damages suffered 
by adjacent proprietors resulting from such repairs.— 
Allen v. Inhabitants, ete., 8. J. C. Mass., Oct. 19, 1888; 18 N. 
E. Rep. 222. 

93. HigHway—Sidewalk—Ice. It is error to in- 
struct the jury that a hollow in a sidewalk in which 
smooth, level ice was formed, does not render the side- 
walk defective.—Adams v. Town of Chicopee, 8. J. C. Mass., 
Oct. 19, 1888; 18 N. E. Rep. 231. 

94. HOMESTEAD—Assignment—Appraisers. ——-W here 
it appears that one of the judgments against decedent 
was prior to the homestead right of his minor children, 
it is error to decree that, unless such judgment should 
be paid within sixty days, the return of the appraisers 
assigning the homestead, should be set aside.—In re 
Young, 8. C. 8. Car., Oct. 9, 1888; 7 8. E. Rep. 499. 

95. HOMESTEAD — Debts — Liability. Where land, 
on which defendant had never lived until he made an 
assignment for creditors, descended to him before the 
debts sought to be enforced were contracted, he will 
not be allowed a homestead as against such debts.— 
Creager v. Creager, Ky. Ct. App., Oct. 6, 1888; 98. W. Rep. 
380. 

















96. HOMESTEAD — Non-residents — Elopement. A 
widow t, in T , claim a he tead in her 
husband’s land, when at his death she was a non-resi- 
dent, and had eloped from him and was living with her 
paramour.—Prater v. Prater, 8. C. Tenn., Oct. 16, 1888; 9 
8. W. Rep. 361. 

97. HOMESTEAD — Sale — Exemption. Half of the 
proceeds of land owned by busband and wife as co- 
parceners, occupied by them as a homestead, and sold 
by agreement pending litigation, is hers absolutely, and 
his half being less than the amount exemplified, can- 
not, by Kentucky law, be reached by his creditors.— 
Johnson v. Kesler, Ky. Ct. App., Oct. 9, 1888; 98. W. Rep. 
394. 

98. HUSBAND AND WIFE—Mortgage by Her—Advances 
to Him. In South Carolina a married woman is lia- 
ble on a mortgage given by her on her seperate prop- 
erty to secure a bond, which she gave for advances to 
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her, through her husband, who was therein authorized 
to use the advances in his own name and business.— 
Greig v. Smith, 8. C. 8, Car., Oct. 12, 1888; 75. E. Rep. 610. 

99. HUSBAND AND WIFE—Separate Estate—His Cred- 
itors. A purchased land and had it conveyed to 
himself and wife. After indorsing a note, which was 
afterwards paid by B, who was a subsequent indorser, 
A improved said land: Held that, after setting aparta 
homestead for 4, the land was subject to B’s claim to 
the amount of said improvements.— Wahl v. Murphy, Ky. 
Ot. App., Sept. 29, 1888; 9S. W. Rep. 375. 

100. HUSBAND AND WIFE—Separate Property—Con- 
veyance. A husband entered the rebel army in 1862, 
and after his discharge in 1865 resided outside of the 
State till he died: Held, that in Texas his wife’s deed 
of her separate property, executed in 1869, in which he 
did not join, was valid.—Clements v. Ewing, 8. C. Tex., 
Oct. 12, 1888; 98. W. Rep. 312. 

101. INDICTMENT—Election—Illegal Voting—Ple ding. 
An indictment for illegal voting, which states that 
the offense was committed at a time previous to the 
finaing of the indictment, is sufficient, time not being 
of the essence of the offense. — State v. Patterson, 8. C. 
Ind., Oct. 13, 1888; 18 N. E. Rep. 270. 

102. INJUNCTION — Breach of Contract — Water. 
Where, in return for a right of way for its water pipes, 
a city grants the owner ofthe land the free use at all 
times of two hydrants, a purchaser of its water-works 
may be enjoined from digging up the pipes connecting 
‘the hydrants with the source of supple.—Brown v. City 
-of Frankfort, Ky. Ct. App., Oct. 13, 18888; 98. W. Rep. 384. 

103. INJUNCTION—Nuisance—Public Square.——Where 
it appears that erecting scales in a public square in 
front of A’s hotel will interfere with its use, an injunc- 
‘tion should be granted.— Gibson v. Black, Ky. Ct. App., 
Sept. 20, 1888; 9S. W. Rep. 379. 

104. INJUNCTION—Part‘es—Corporation — Stockholder. 
The stockholder of a street railroad company is 
not entitled, under the laws of Connecticut, to be made 
a party to an equity suit in which an injunction was 
prayed for against the street railroad corporation, it 
not appearing that the company was not making a suf- 
“ficient and bona fide defense to the action.—In re Ferris, 
8. C. E. Conn., June 26, 1888; 15 Atl. Rep. 751. 

105. INSURANCE—Accident—Viol —— When a policy 
-of insurance provides that there shall be no liability if 
the death or injury is caused by intentional injuries in- 
flicted by the insured, or any other person, there can be 
no recovery, when the insured was shot and killed by a 
third person, though without provocation. — Fischer v 

Travelers’ Ins. Co., 8. C. Cal., Oct. 23, 1888; 19 Pac. Rep. 
425, 

106. INSURANCE—District of Columbia—State. Un- 
der the statutes of Indiana the District of Columbia is 
a “State,” so far as concerns the regulation of foreign 
‘insurance-companies tr cting busi in Indi - 
State v. Briggs, 8. C. Ind., Oct. 24, 1888; 18 N. E. Rep. 395. 

107. INTERSTATE COMMERCE—Licensing Engineers.— 
The Alabama act, requiring railroad employees to be ex- 
amined by a medical board to ascertain whether they 
are color-blind, imposing the expenses thereof on the 
railroads, and making their employment penal unless 
they have certificates of fitness, is not contrary to the 
United States constitution. — Nashville, etc. R. Co. v. 
Alabama, U. 8.8. C., Oct. 22, 1888; 9 8. C. Rep. 28. 

108, INTERSTATE COMMERCE — Taxation — Telegraph. 
When a tax is levied on a telegraph company by a 
“State on its messages, and the record shows the tax as- 
sessed on its local messages, and on those received or 
sent from beyond the State, no recovery can be had ex- 
-cept in respect to messages transmitted wholly within 
the State.— Western U. T. Co. v. Pennsylvania, U. 8. 8. C., 
~Oct. 22, 1888; 9 8. C. Rep. 6. 

109. INTOXICATING LIQUORS — Damages — Premises. 
Under Iowa Code, $ 1558, the property used for the 
-sale of intoxicating liquors is liable for all judgments 

rendered therefor, when the owner or his agent, know- 
dng the entire business carried on to be unlawful, con- 






































sents to the use of the property for that purpose.— Wing 
v. Benham, 8. C. lowa, Oct. 23, 1888; 39 N. W. Rep. 921. 

110, INTOXICATING LIQUORS—Evidence. Where an 
indictment charged that defendant kept a tenement for 
the illegal sale of liquors between two named days, evi- 
dence that he so kept thetenement on the last named 
day is admissible, and sufficient to sustain the indict- 
ment.—Commonwealth v. Moore, 8. J. C. Mass., Oct. 19, 
1888; 18 N. E. Rep. 403. 

11l. INTOXICATING LIQUORS—Habeas Corpus—Supreme 
Court. The Supreme Court of the United States will 
not issue the writ of habeas corpus in favor of the cap- 
tain of a steamer licensed to navigate the public waters 
of the United States, who has been committed under 
the laws of a State for selling liquor on the steamer 
without license while within the limits of that State. 
The question can be raised by writ of error.—Zz parte 
Clark, U. 8. 8. C., Aug. 7, 1888; 9S. C. Rep. 2. 

112. INTOXICATING LIQUORS—Iowa Statutes. Iowa 
laws which prohibit the manufacture or sale of intoxi- 
cating liquors in that State, except for mechanical, me- 
dicinal, culinary or sacramental purposes, and provide 
for the abatement of the unlawful sale or manufacture 
as a nuisance, are constitutional.—Kidd v. Pearson, U. 8. 
8. C., Oct. 22, 1888; 9S. C. Rep. 6. 

113. INTOXICATING LIQUORS—Saloons—Minors. A 
place where cider, birch beer and ginger ale are served 
in the manner of dramshops, is a saloon, within the 
meaning of the act of 1887, against allowing a minor to 
play pool in a dramshop or saloon.—Snow v. State, 8. C. 
Ark., Oct. 6, 1888; 9S. W. Rep. 306. 

114. JUDGMENT—Appeal—Vacation.——-On the record 
in the case, the application of a defendant to set aside 
the entry of a judgment on appeal in the supreme court 
made eighteen years before, on the ground that he had 
not joined in the appeal, was refused.— Walton v. Pear- 
son, 8. C. N. Car., Oct. 8, 1888; 7S. E. Rep. 566. 

115. JUDGMENT — Res Adjudicata — Assignee. A 
judgment for defendant in an action on a purchase 
money note by the assignee of the note, will bar a sub- 
sequent action by the vendors on a reassignment of the 
note to them.—Seward v. Coppage, Ky. Ct. App., Oct. ll, 
1888; 9S. W. Rep. 389. 

116. JUDGMENT—Res Adjudicata—Splitting Claims.— 
The assignee of a claim against a county presented it 
for allowance, but only a part was allowed; he then 
sued and recovered judgment on a portion thereof: 
Held, that the judgment was abar to further proceed- 
ings to enforce the claim as allowed by the board, un- 
der California Jaw.—Zirker v. Hughes, S.C. Cal., Oct. 23, 
1888; 19 Pac. Rep. 423. 

117. JUDICIAL SALES—Setting Aside. A sale of land 
under decree of court, cannot be set aside because the 
land was not appraised at its true value before the sale, 
when the appraisalis not attacked for fraud or unfair- 
ness, nor for inadequacy of price alone, nor upon the 
production of a bond guaranteeing an advanced price 
upon a re-sale.—Harris v. Gunnell, Ky. Ct. App., Oct. 4, 
1888; 9S. W. Rep. 376. 

118. JUDICIAL SALES — Vacation of Judgment. 
When a judgment, under which land in the hands of de- 
fendant’s grantees was sold to plaintiff, an insolvent, is 
reversed, and plaintiff found to be indebted to defend- 
ant, the sale to plaintiff will be set aside.—Baker v. 
Baker, Ky. Ct. App., Oct. 9, 1888: 9S. W. Rep. 382. 

119. JURISDICTION — State — Admiralty. A State 
court has jurisdiction to enjoin the removal and de- 
struction of anchors, moorings and buoys appurtenant 
to a wharf on navigable rivers.—Crescent C. W. ¢ L. Co. 
v. Simpson, 8. C. Cal., Oct. 26, 1888; 19 Pac. Rep. 426. 

120, JURIsDICTION—Territorial Courts. Where a 
Wyoming territorial court sits as a United States court 
in a county in its district, a conviction by virtue of such 
jurisdiction is not void, and not liable to attack by 
habeas corpus. — Ex parte Kougres,8.0. Wy. Ter., Sept. 
1888; 19 Pac. Rep. 441. 

121. Jury—Challenges — Statute. 
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first be made by the people before a challenge by the 
defendant can be made is mandatory. The prosecution 
must exhaust its peremptorily challenges before the 
defendant can be required to challenge peremptorily.— 
People v. McQuade, N. Y. Ct. App., Oct. 2, 1888;18 N. E. 
Rep. 156. 

122. LANDLORD AND TENANT—Judgment — Res Adjudi- 
cata.— Under Texas law, a judgment against a tenant 
in possession is not conclusive against the landlord. — 
Stout v. Tali, 8. C. Tex., Oct. 16, 1887;9 8. W. Rep. 329. 


123. LIBEL—Slander—Pleading. A complaint set- 
ting forth the alleged slanderous words as follows: “He 
killed her by his bad conduct, and I think he knows 
more ahout her being drowned than anybody else,” is 
bad on demurrer, because it does not state a charge of 
criminal homicide. — Thomas v. Bladdale, 8. J. C. Mass., 
Oct. 18, 1888; 18 N. E. Rep. 214. 


124. LICENSES — Demurrers. The Texas act of 
1882, imposing a license tax on parties selling goods by 
sample or otherwise, or soliciting trade, is unconstitu- 
tional, as applied to citizens of other States. — Asher v. 
Texas, U. 8. 8. C. (Texas), Oct. 29, 1888; 98. C. Rep. 1. 


125. LIMITATION OF ACTIONS — Adverse Possession — 
Dower. One who, in Illinois, holds adverse posses- 
sion of land under color of title for seven years, has a 
good title to it,and the purchaser under a decree of 
court will constitute such color of title and will defeat 
the claim for dower by the widow of the former owner, 
unless such right of dower is recognized in the proceed - 
ings upon which such decree was founded. — Brian v. 
Melton, 8. C. Ill., Sept. 27, 1888; 18 N. E. Rep. 318. 


126. LIMITATION OF ACTION — Payment. A small 
payment indorsed on a note five years after its matu- 
rity, together with an agreement by the maker not to 
take advantage of the statute of limitations, extends 
the period of limitations for six years thereafter.— Kel- 
logg v. Dickinson, 8. J. C. Mass., Oct. 19, 1888; 18 N. E. Rep. 
223. 

127, LIMITATIONS—Notes—Deceased Parties. The 
limitation of nine months should be added to the 
statutory period of six years to determine the time 
when a note of a decedant is barred.— Moore v. Smith, 8. 
C. 8. Car., Sept. 26, 1888; 7S. E. Rep. 485. 


128, LIMITATIONS—Notes— Payments. Voluntary 
payments by the maker’s widow on his notes will not 
stop the running of the statute of limitations in favor 
of his heirs. — Gallagher v. Whalen, Ky. Ct. App., Oct. 11, 
1888; 9S. W. Rep. 390. 

129. MALICIOUS PROSECUTION — Evidence. In an 
action for malicious prosecution for suing out a peace- 
warrant against the plaintiff because she had made 
threats against the defendant on the ground that he 
had attempted to dispossess her of her premises, evi- 
dence is not admissible that the deed under which he 
claimed the right to do so was without consideration.— 
Wright v. Church, N. Y. Ct. App., Oct. 2, 1888; 18 N. E. Rep. 
258. ; 























130. MANDAMUS—Commissioner of Pensions—Increase. 
Where, on application, the commissioner of pen- 
sions rerates the applicant, mandamus will not lie to the 
commissioner to assign him to a different class. If on 
appeal to the secretary of the interior the right to the 
increase was adjudicated, and it is alleged that the 
commissioner refuses to carry out the secretary’s order, 
a prima facie case is made for an order to show cause.— 
United States v. Black, U. 8. 8. C., Oct. 22, 1888; 9 8. C. Rep. 
12. 

131. MANDAMUS—Streets—Parties. Where there is 
a controversy between the commissioner of streets and 
another party relative to the laying of tracks in the 
streets, and the city is not a party to the action, it will 
not be bound by the result, and a mandamus will be re- 
fused.— People v. Squire, N. Y. Ct. App., Oct. 16, 1888; 18 
N. E. Rep, 362. 

132. MASTER AND SERVANT — Assumption of Risk.——— 
A brakeman on his first trip, injured by the proximity 
of a post to the train, is held not to have assumed the 











risk created by that proximity. — Scanlon v. Boston, etc. 
Co., 8. J. C. Mass., Oct. 19, 1888; 18 N. E. Rep. 209. 

133, MASTER AND SERVANT — Defective Appliances — 
Contributory Negligence. Plaintiff, a brakeman, 
discovered a defective caron the train, of which he 
notified the conductor, who promised to drop it at a 
certain pointif it did not contain perishable freights. 
Before reaching that point plaintiff was called from his 
breakfast in the caboose to resume his duties, and in 
climbing over this car, having forgot its deficiency, he 
was injured: Held, that the question of contributory 
negligence should have been submitted to the jury. — 
Kane v. Northern C. R. R., U. 8. 8. C., Oct. 22, 1888; 98. C. 
Rep. 16. 

134. MASTER AND SERVANT—Regulations — Negligence. 
A railway company, by making and enforcing 
suitable regulations to keep its machinery, road-bed 
and appointments ina safe condition, cannot relieve 
itself of liability to its servants for injuries resulting 
from the failure ofits agents to use such care as the 
law requires. — Missouri P. R. R. v. McElyea, 8. C. Tex., 
Oct. 12, 1888; 9 S. W. Rep. 313. 

135. MECHANIC’s LIEN — Title. Under the law of 
Illinois, land held by a vendee under a contract of 
purchase, although he has not the title to it, is subject 
to a mechanic’s lien for improvements put upon the 
property.— Paulsen v. Manske, 8. C. Iil., Oct. 2, 1888; 18 N. 
E. Rep. 275. 

136. MORTGAGE — Power of Sale. A power of sale 
in a mortgage, or deed of trust, given to secure a debt, 
is valid, under Montana laws. —First N. Bauk v. Bell_S. ¢ 
C. M. Co., 8. C. Mont., Sept. 15, 1888; 19 Pac. Rep. 403. 

137. MUNICIPAL AIp—Railroad—Consolidation. A 
township voted bonds to B railroad, which was then 
not built. B railroad was to be built to the State line to 
such point as should be deemed the best for operating 
a railroad to Omaha, Neb. B railroad was consolidated 
with an Iowa railroad, which built the railroad through 
the township to Omaha: Held, that since the railroad 
could only be built by the consolidated company, the 
issue of the bonds to the consolidated railroad was 
valid. — Livingston C. v. First N. Bank, U. 8. 8. C., Oct. 29, 
1885 ; 9 S. C. Rep. 18. 

138. MUNICIPAL CORPORATIONS — Jury Trials. An 
act authorizing the trial of a violation of a municipal 
ordinance against the sale of liquor, before the mayor 
without a jury, is valid. — City Council of Anderson v. 
O’ Donnell, 8. C. 8. Car., Oct. 9, 1888; 78. E. Rep. 523. 

139. MUNICIPAL CORPORATION— Park — Constitutional 
Law. The legislature of Rhode Island has the power 
under the constitution to discontinue a public park, 
the property of a city, with its consent. The owners of 
land adjoining the park have no interest it which en- 
titles them to compensation. — Clarke v. City of Provi- 
dence, 8. C. R. 1., Sept. 27, 1888; 15 Atl. Rep. 763. 

140. MUNICIPAL CORPORATION—Streets — Procedure — 
Statate. Construction of Connecticuts tatutes rela- 
tive to the laying off of streets in cities and the proced- 
ure thereon, and the bearing of remonstrances against 
the action of the wardens and burgesses of such city. 
—Banks v. Borough of Greenwich, 8. C. E. Conn., October 
Term, 1887; 15 Atl. Rep. 738. 

141. NEGLIGENCE—Contributory Negligence—Jury.—— 
Circumstances stated under which it was held to be a 
question for the jury whether plaintiff was guilty of 
contributory negligence in not stopping off the path- 
way into the snow to avoid an approaching sheigh. — 
Kendall v. Kendali,8. J.C. Mass., Oct. 19, 1888; 18 N. E. 
Rep. 233. 

142, NEGLIGENCE—Railroad Company — Killing Stock. 
Circumstances stated under which it was held 
that a railroad company was not responsible for killing 
a horse that had strayed upon tts track. — Dennison v. 
Louisville, etc. R. R., 8. C. Ind., Oct. 11, 1888; 18 N. E. Rep. 
179. 

143. NEGLIGENCE— Railway Crossing — Speed. ——— A 
attempted to drive over a railway crossing where there 
were ten tracks. Owing tothe carson the tracks, he 
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could not see approaching trains until he had crossed 
the seventh track. He was struck and killed on the 
last track. The jury found that he would have passed 
over safely, if the train had not been running faster 
than was allowed by city ordinance: Held, that A was 
not negligent in attempting to cross after he saw the 
train.— Schmidt v. , etc. R. R.,8. C. Iowa, Oct. 
23, 1888; 39 N. W. Rep. 916. 

144. PaRTIES—Suit by One for Money. Under Cali- 
fornia law, the treasurer of a fire association, being the 
representative of its members, may sue an ex-treas 
urer, who is himself a menber, for funds on his hands 
belonging to the association. — Geiske v. Anderson, 8. C. 
Cal., Oct. 28, 1888; 19 Pac. Rep. 421. 

145. PAYMENT—Presumption — Lapse of Time. A 
decree of a probate court on the petition of a distributee, 
directing the payment of a debt, neither the adminis- 
trator or any creditor being served with process will 
not prevent the presumption of payment ofthe debt 
from lapse of time.— Wilson v. Wilson, 8. C. 8. Car., Sept. 
26, 1888; 78. E. Rep. 490. 

146. PAYMENT—Prcsumption — Surety. Payment 
by the principal of the annual interest on a joint and 
several bond rebutes the presumtion of its payment at 
the expiration of twenty years from its maturity as to 
both principal and surety. — Dickson v. Gourdan, 8. C. 8. 
Car., Oct. 9, 1888; 78. E. Rep. 510. 

147. PARTITION— Description — Title — Allegation of 
Title— Pleading — Possession. Under the laws of 
New York, a petition for partition must contain a state- 
ment of the title of all persons interested in the land- 
Under this statute a petition stating that the petition- 
er’s ancestors had title to the whole land is sufficient, 
the presumption being that the title drew toit the 
possession.— Wainman v. Hampton, N. Y. Ct. App., Oct. 2, 
1888; 18 N. E. Rep. 234. 

148, PARTITION— Jurisdiction — Orphans’ Court. 
Circumstances stated under which it was held that the 
orphans’ court had no jurisdiction in the matter of 
partition of five pieces of land, of which one was claimed 
as devised by the will to the claimant, and two other 
parcels had been conveyed to a third person. — Appeal 
of Smali, 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 757. 

149. PaRTITION—Lease — Heirs. The heirs of the 
lessor cannot have partition of the leased premises 
during the term of a lease to a portion of them.—Cannon 
v. Lomaz, 8. C. 8. Car., Oct. 11, 1888; 7 8. E. Rep. 529. q 

150. PARTITION— Probate Jurisdiction.—tThe act giv- 
ing probate courts jurisdiction in proceedings for par- 
tition among heirs after distribution in the probate 
court, defining their undivided interests, neither the 
title of the decedent nor the fact of heirship being un- 
disputed.—Robinson v. Fair, U. 8. 8. C., Oct. 22, 1888; 9 
8. C. Rep. 30. 

151. PLEADING—Common Counts—Answer.—— Plaint- 
iff, in action for labor and services, pleaded the common 
counts; the answer denied that defendant owes plaint- 
iff the sum of $200 [the amount sued for], or any sum 
whatsoever, on account or otherwise: Held, that this 
is merely the denial of a legal conclusion, and plaintiff 
is entitled to judgment.—Gale v. James, 8. C. Colo., Oct. 
16, 1888; 19 Pac. Rep. 446. 

152. PLEADING—Fraud—Settlement. In an action 
for damages for obtaining a settlement by means of a 
fraudulent assignment and fraudulent mortgages, a 
conspiracy should be averred and the false statements 
enumerated, and that they were believed and relied 
upon by the plaintiff.—P/forzheimer v. Selkirk, 8. C. Mich., 
Oct. 19, 1888; 40 N. W. Rep. 12. 

1538. PLEADING — Partition — Verification. It is 
error, under Kentucky law, to dismiss, for want of veri- 
fication, the petition of infants for partition by their 
prochein ami for want of verification.—Hali v. Snipes, Ky. 
Ot. App., Oct. 11, 1888; 98. W. Rep. 388. 

154. PLEADING—Partnership.— When the caption of 
a petition sets out the names of the defendants, stating 
that they were trading under the firm name of A & Co., 
and the petitiop “‘ers that the defendants, the said 
































firm of A & Co., the partnership is sufficiently alleged. 
—AHarle v. Morgan, 8. OC. 8. Car., Sept. 26, 1888; 78. E. Rep. 
487. 

155. PLEADING—Trespass to try Title—Severance.— 
Defendants in trespass to try title may sever, though 
they have jointly pleaded not guilty, on showing that 
each defendant holds under a separate claim of title, 
neither having any interest in that part of the land 
claimed by the other.—Clay C. L. ¢ C. Co. v. Wood, 8. C. 
Tex., Oct. 18, 1888; 9S. W. Rep. 340. 

156. PLEADING—Vendor’s Lien—Defective Title. 
In an action to enforce a vendor’s lien, defendant can- 
not complain that persons claiming a superior out- 
standing title were not made parties defendant to such 
action.—Fisher v. Abney, 8. C. Tex., Dec. 2, 1887; 98. W. 
Rep. 3821. 

157. PRACTICE — Stipulation — Effect. A written 
stipulation, before trial, that an action be dismissed 
without costs, does not authorize the entry of a judg- 
ment as upon the merits, such as would bar a subse- 
quent actlon for the same cause.—Rolph v. Burlington, 
etc. Co., 8. C. Minn., Nov. 16, 1888; 40 N. W. Rep. 267. 

158. PRACTICE—Trial—Estoppel. Plaintiff, who has 
conducted two trials on the theory of a particular con- 
tract, is estopped from alleging on a third trial of the 
same cause an entirely inconsistent contract.—Hamil- 
ton v. Frothingham, 8. C. Mich., Oct. 19,1888; 40 N. W. Rep. 
15. 

159. PRACTICE—Trial—Finding. The law that a de- 
cision shall contain a statement of the facts found and 
conclusions of law separately, is directory, and failure 
to comply with it is not reviewable.—May v. Cavender, 
8. C. S. Car., Oct. 11, 1888; 78. E. Rep. 489. 

160. PRINCIPAL AND AGENT—Declarations of Agent. 
The declaration of an employee under contract to 
cut and haul timber from defendant’s land, that he had 
by mistake cut timber on plaintiff's land, and delivered 
it to defendant, the employee still being engaged in lum- 
bering for defendant, is admissible in an action to re- 
cover the value of the timber.—Ayres v. Hubbard, 8. C. 
Mich., Oct. 19, 1888; 40 N. W. Rep. 10. 

161. PRINCIPAL AND SURETY -- Contribution Among 
Sureties. When one of two joint makers of a note 
is in fact a surety, and with knowledge thereof and un- 
der agreement with the maker to become surety for 
both signers another signs as “security,” with knowl- 
edge or the first surety, he is not liable for contribution 
as a cosurety.—Chapeze v. Young, Ky. Ct. App., Oct. 16, 
1888; 9S. W. Rep. 399. 

162. PRINCIPAL AND SURETY—Repayment to Surety.— 
Where, on the insolvency of a bank, a surety pays 
judgments due it on notes on which he is indorser, by 
setting off deposits in the bank, under an agreement by 
the principal to repay the amount, he is entitled to re- 
ceive the face value of the notes so paid, though the 
bank paid a dividend of only sixty per cent.—Southall v. 
Farish, 8. C. App. Va., Sept. 20, 1888; 7S. E. Rep. 534. 

163. PUBLIC LANDS — Entry — Alienation. A con- 
veyance of a homestead under a power of attorney, 
executed before application for entry, is void, under 
act of congress, and is no defense to ejectment by the 
homesteader against the grantee.—WNichols v. Council, 8. 
C. Ark., Oct. 20, 1888; 98. W. Rep. 305. 

164. PUBLIC LANDS—Homesteads — Minor Heirs. 
Under United States laws, the children and heirs of full 
age at the time of the death of an applicant for a pat- 
ent for a homstead, the wife being dead, acquire no in- 
terest as against the minor children.—Bernier v. Bernier, 
8. C. Mich., Oct. 19, 1888; 40 N. W. Rep. 50. 

165. QUIETING TITLE—Possession. The true owner 
of wild, unoccupied land may sue to quiet title without 
actual possession, notwithstanding an attempted 
fraudulent conveyance to secure his own debt by the 
agent of the testator, under whom the owner claims.— 
Shirk v. Williamson, 8. C. Ark., Oct. 6, 1888; 9 8. W. Rep. 
307. 
166. RAILROADS—Highways — Eminent Domain. 
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crossing of highways by railroad companies. The 
rights of such companies by eminent domain to take 
possession of highways for crossings and other pur- 
poses.— State v. Railroad Commissioners, 8. C. Err. Conn., 
July 20, 1888; 15 Atl. Rep. 756. 

167. RAILROADS—Street Railroads—Municipal Corpo- 
rations. Construction of the charter of a street 
railway company; limitations as to the streets on 
which it can lay its tracks.— Borough of Stanford v. Stan- 
Sord, etc. Co.,8. C. Err. Conn., June 26, 1888; 15 Atl. Rep. 
749. 

168. RAILROAD COMPANY—Bonds—Interest.—Default— 
Extension. Where a mortgage declared that, upon 
default of payment of interest on bonds for six months 
the whole debt should become due, but that the trustee, 
with the assent of a majority of the bondholders, 
might extend the time of the payment of the interest: 
Heid, that such extension could not be granted until 
after a default therein of six months.—McClelland v. 
Norfolk, etc. Co., N. Y. Ct. App., Oct. 2, 1888; 18 N. E. Rep. 
287. 








169. RAILROAD COMPANY— Crossing — Jury. -—— Cir- 
cumstances stated under which it was held to be a 
question for the jury whether inducements had been 
held out to the public to use a certain crossing, and 
thereby render the railroad company liable for the 
consequences.—Hanks v. Boston, etc. Co., 8. J.C. Mass., 
Oct. 19, 1888; 18 N. E. Rep. 218. 

170. RAPE. The party injured cannot condone the 
offense of rape.— Commonwealth v. Slattery, 8. J. C. Mass., 
Oct. 18, 188; 18 N. E. Rep. 399. 

171. RECEIVERS—Protection of Property—Contempt— 
Leave of Court. A court will protect a receiver in 
the possession of the property committed to his 
charge. It is a contempt of court to interfere, without 
the leave of the court, with the receiver’s possession of 
such property.—Moore v. Mercer, etc. Co., N. J. Ct. Chan., 
Oct. 26, 1888; 15 Atl. Rep. 737. 

172. RELIGIOUS SOCIETIES — Bond — Approval. 
Where a trustee of a religious society presents his bond 
for approval by the proper court, and one of the judges 
thereof approves it and the other objects, equity 
will not dispossess the de facto trustee who is in posses- 
sion, at the instance of the trustees whose bond is not 
lawfully approved.—Appeal of Nolde, 8. C. Penn., Oct. 1, 
1888; 15 Atl. Rep. 777. 

173. SALE—Passing Title. Where it was agreed 
that lumber was to be paid for according to mill tally 
so soon as sawed, and the logs were burned before they 
were sawed, it was properly left to the jury to say 
whether title had passed.—Lobdeli v. Horton, 8. C. Mich., 
Oct. 19, 1888; 40 N. W. Rep. 28. 

174. SCHOOLS—Districts—Appropriations. —— Though 
a county school superintendent, upon the creation of a 
new county, attempts the organization of a new school 
district without authority, still, a vote of the legal 
voters of the district, at a meeting lawfully held, is not 
invalidated, though they styled the district by its new 
name. — Baldwin v. Nickerson,8.C. Wy. Ter., September, 
1888 ; 19 Pac. Rep. 439. 

175. SCHOOL — Punishment. A teacher can law- 
fully punish his pupils for wantonly or carelessly de- 
stroying the property of the school.—State v. Vanderbilt, 
8. C. Ind., Oct. 12, 1888; 18 N. E. Rep. 266. 

176. STATUTES—Alteration — Signature. If a bill, 
subseqnent to its passage by the legislature and before 
its approval by the governor, has been altered by the 
insertion of provisions, which change its legal effect, 
the entire approved bill is void; if, however, such pro- 
visions are independént of the other parts of the bill, 
the latter will not be affected. — State v. Deal, 8. C. Fia., 
Aug. 11, 1888; 4 South. Rep. 899. 

177. STATUTES—Enactment—Validity. A statute of 
a legislature, regularly organized and fully recognized 
by the executive, and which has no rival organization, 
is not invalid, because its members were elected under 
an apportionment act, which contained no provision for 
the representation of one of the counties. — Hughes v. 
Felton, 8. C. Colo., June 1, 1888; 19 Pac. Rep. 444. 


























178. TAXaTION—Deed—Effect. A sheriff’s deed for 
land sold to pay taxes, dated in 1807, is ineffectual, 
without evidence other than its recitals, that the land 
belonged to the person as whose it was taxed, and that 
all the requisites to a sale of land for taxes under the 
law then in force were observed. — Eastern C. L. L. § M. 
Co. v. State Board, 8. C. N. Car., Oct. 6, 1888; 78. E. Rep. 
578. 

179. TAXaTION—Exemption — Personal Property. 
The personal property of an institution of learning is 
exempt from taxation, under the laws of Massachsetts, 
so far as itis used in conducting the business of the 
institution. — Williston Seminary v. County Commissioners, 
8. J. C. Mass., Oct. 18, 1888; 18 N. E. Rep. 210. 

180. TAXATION—Indian Reservation. A territorial 
government cannot tax the stock in trade of a post 
trader on an Indian reservation. — Fremont County v. 
Moore, 8. C. Wy. Ter., Sept. 1888; 19 Pac. Rep. 438. 

181. TAXATION—Mortgage— Liability. When the 
holder of a bond for title is in possession of land, it 
may be taxed to the maker or the holder of the bond, 
but as between the two the one enjoining the rents and 
profits is liable for the taxes.— National Bank v. Danforth, 
8. C. Ga., Nov. 15, 1887; 78. E. Rep. 546. 

182. TAXATION—Non.-resident—City Statute. ——Under 
the laws of Connecticut, every trader must pay taxes 
in the city, town, Or borough, in which his business is 
carried on, and this rule applies to non-resident traders, 
although they have paid taxes on the goods in the 
State in which they reside. — Shaw v. City of Hartford, 8. 
C. Err. Conn., Dec. 5, 1887; 15 Atl. Rep. 742. 

183. TELEGRAPH COMPANY— Contract. One is en- 
titled to make a contract with a telegraph company to 
receive a message addressed to “mentor,” although 
that is not his own name. — Milliken v. Western, etc. Co., 
N. Y. Ct. App., Oct. 2, 1888; 18 N. E. Rep. 251. 

184. TRESPASS TO TRY TITLE — Evidence — Common 
Source. In trespass to try title a void tax-deed of 
the land to A is admissible, in connection with the sub- 
sequent deeds, showing achain of title from Ato the 
defendant, to show that the parties claim under a com- 
mon source, the tax-deed showing that the property 
was sold as belonging to plaintiff’s grantor.— Garner v. 
Lasker, 8. C. Tex., Oct. 16, 1888; 9 8S. W. Rep. 332. 

18. TROVER— Mortgagee — Damages. Where a 
mortgagee with right to take and sell the property is 
sued for conversion for the improper mode of exercis- 
ing his right, and he has also a landlord’s lien on the 
property, he is liable, in the absence of special damage, 
only forthe value of the property at the time of the 
conversion, less the mortgage debt and rent due. — 
Jones v. Horn, 8. C. Ark. Oct. 20, 1888; 9S. W. Rep. 309. 

186. TRUsT—Resulting Trust — Fraud — Bona Fide 
Purchaser. Where a husband conveys his land and 
has the title made to his wife of land received in ex- 
change, and the wife afterwards conveys the land so 
received to a bona fide purchaser without notice, no 
trust results to the wife, but the title of the purchaser 
is valid.—Carnahan v. McCord, 8. C. Ind., Oct. 11, 1888; 18 
N. E. Rep. 177. 

187. TRusts—Sale—Reinvestment. A provision in 
a deed creating a trust-estate in a married woman with 
remainder to her children, which authorizes the trustee 
with the written consent of the cesti que trust to change 
the investment, holding the substituted property under 
the same trusts, prevents a sale except for reinvest- 
ment, and is valid.— Robb v. Flenniken, 8. C. 8. Car., Sept. 
28, 1888; 7S. E. Rep. 597. 

188. VENDOR—Lien— Limitation. A vendor’s lien 
may be enforced in equity, though a judgment on the 
debt secured is barred at law, unless a sufficient time 
has elapsed to raise a presumption of payment.—Pazton 
v. Rich, 8. C. App. Va., Sept. 20, 1888; 7S. E. Rep. 531. 

189. VENUE—Change—Local Prejudice.——It is error to 
refuse a change of venue, when defendant’s attorney 
files his affidavit, under Wyoming law, alleging local 
prejudice.*— Perkins v. McDowell, 8.C. Wy. Ter., Sept., 
1888; 19 Pac. Rep. 440 
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190. WATER AND WATER-COURSES— Easement.—— One 
who has the right to have a mill on a stream with two 
runs of stone is not limited to any particular spot on 
the stream for his mill. — Mudge v. Salisbury, N. Y. Ct. 
App., Oct. 2, 1888; 18 N. E. Rep. 249. 

191. WILL— Construction. A legacy to testator’s 
wife, which lapses on account of her death, passes with 
the remainder, under a general residuary clause, “to 
trustees forthe wife during her life,” with remainder 
over. — In re Batchelder, 8. J. C. Mass., Oct. 19, 1888; 18 N. 
E. Rep. 225. 

192. WILL— Construction — Ademption Legacy. 
Where a testator devises land to his son and charges it 
with legacies to his daughter, but afterwards sells part 
of the land, replacing it by a devise of other lands to his 
son, and devises stijl other lands to his daughters: 
Held, that the legacies to his daughters are not adeemed 
but remain a charge upon all the land devised to the 
son.— Richardson v. Eveland, 8. C. ll., Sept. 27, 1888; 18 N. 
E. Rep. 308. 

193. WILL—Construction— Legacy—Ademption. A 
legacy to the testator’s housekeeper is not adeemed bya 
gift in his life-time of a house and lot, unless it appears 
that he intended the gift to be in lien ofthe legacy. — 
Appeal of Sprenkle, S.C. Penn., Oct. 1, 1888; 15, Atl. Rep. 
773. 











194. WILL — Construction — Legatees. A will 
directed certain property to be divided among the 
children of A and B: Held, that the children take per 





[pes and not per capita.— Mayer v. Hover, 8. C. Ga., July 
Al, 1888; 78. E. Rep. 562. 

1%. W1LL—Construction—Power of Sale — Sale — Life 
Estate.——— A general power of sale attached to an ex- 
press life estate, with remainder over, does not convert 
the life estate into afee. A devise to two persons for 
life, with general power to dispose of any portion of 
the estate, authorizes the conveyance of a fee. The 
power must be executed during their joint lives, and 
only to change the form of the investment unless 
power is given to use the principal forthe support of 
the beneficiaries. — Glover v. Stilleon, 8. C. E. Conn., 
July 6, 1888; 15 Atl. Rep. 752. 

196. W1LL—Construction— Undue Influence. Cir- 
cumstances stated under which atestatorin full pos- 
session of his faculties made a will in favor of a 
stranger revoking a will previously made in favorof his 
wife, and under which it was held that the will should 
be sustained, there being no evidence of undue influ- 
ence. — In re Mondorf’s Will, N. Y. Ct. App., Oct. 2, 1888; 
N. E. Rep. 256. 

197. W1LL—Insurance. A will, giving to one p’r- 
son certain property and all other property, of which I 
shall die seized, passes a life insurance under a certifi- 
cate, payable to the devisees, or, if no will, to the heirs. 
Aveling v. Northwestern M.A. Ass.,8. C. Mich., Oct. 19, 
1888 ; 40 N. W. Rep. 28. 

198. WILL—Widow—Renunciation. A bequest to 
the testator’s widow, of one-fourth of the income of 
the estate during her natural life, cannot be made a 
charge on the land after her renunciation of the will.— 
Sullivan v. Kieffer,8.C. Penn., Oct. 1, 1888; 15 Atl. Rep. 
73. 

199. WiTNESs—Transactions with Decedent. ——Under 
South Carolina law, a surviving executor, in an action 
against the administrator of his co-executor, cannot 
testify as to what assets he did or did not receive from 
the deceased, or what passed between them relative to 
preparing the inventory of the estate. — Williams v. 
Mower, 8. C. 8. Car., Oct. 9, 1888; 78. E. Rep. 505. 

200. WRITs—Service—Waiver. Under Virginia law, 
notices cannot be served by delivery of acopy to a 
mere boarder in the house of the person to be served, 
who is a stranger to his blood; nor is the defect waived 
by appearing and contesting such service. — Fowler v. 
Mosher, 8. C. App. Va., Sept. 20, 1888; 7S. E. Rep. 542. 

















QUERIES AND ANSWERS.* 


| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.]| 


QUERIES ANSWERED. 


QuERY No. 14 [27 Cent. L. J. 564]. 

A sells and indorses in blank, before maturity, to B, 
D’s promissory note payable to A’s order. B fails to 
make proper presentment of note at maturity, and to 
give A proper notice of non-payment. B sues A on 
note, and in his petition sets out three causes of action 
in three counts. First count alleges the indorsement 
and due notice; second count alleges fraud, and third 
eount alleges that A orally guaranteed payment of 
note, and omits the copy of indorsement. .Can B 
maintain the third cause of action? Gg. 


Answer. An oral guarantee of a promissory note is, 
under some circumstances, by most courts held valid, 
notwithstanding the statute of frauds. If A’s oral 
guarantee falls under this class, B can maintain his 
third cause of action. 2 Daniels Neg. Inst., § 1763. 
Having alleged’an oral guarantee, it would be incon- 
sistent to set out the written indorsement as such 
guarantee. Whether, after the production in evidence 
of the note with A’s blank indorsement, proof of a 
parol guarantee, or that the indorsement itself was in- 
tended as a guarantee, is admissible, depends upon 
the local decisions since the courts differ on the sub- 
ject. 1 Daniels Neg. Inst., § 719, and cases cited. 

A. H. 
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A MANUAL OF THE LAW OF WILLS, as Determined 
by the Leading Courts of England and the United 
States. By Charles Fisk Beach, Jr., of the New 
York Bar; Editor of “The American Probate Re- 
ee Author of “The Law of Contributory Neg- 
igence,” **Commentaries on the Law of Receivers,” 
and Editor of “The Railway and Corporation Law 
Journl,” assisted by Edwin A. Pratt, of the Louis- 
ville Bar. San Francisco: Bancroft-Whitney Co., 
Law Publishers and Law Booksellers. 1888. 


This is another of the so-called “‘pony series” of law 
books issued by the Bancroft-Whitney Company of 
San Francisco. The book, apparently small, is really 
larger than it seems, containing over 600 pages of 
closely, but well printed matter, really nearly as much 
as the same number of pages of the usual law book 
type. While we doubt the policy of issuing so im- 
portant a work in such a form, we must concede that 
in some respects the small volume idea is a good one; 
such volumes are handy, portable, convenient, and in 
many respects well adapted to the use of the practi- 
titioner. 

From the examination which we have been able to 
give to this work, we are satisfied that it is a very val- 
uable compendium of the law on a subject which will 
be of interest as long as men continue in the bad habit 
of dying. The arrangement of the matter is very good, 
the style clear and concise, and the whole work indi- 
cates in the most unmistakable manner that the author 
has bestowed upon its preparation much labor, care 
and attention, and in all respects the book is worthy 
of the well earned and well established reputation of 
Mr. Beach as a legal author. 











